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1. PURPCSE AND SCOPE. To establish procedures for the Bureau's
Wor kers' Conpensation Programto ensure conpliance by al

enpl oyees with the Federal Enpl oyees’ Conpensation Act (FECA)
(20 CFR Part 10). Additionally:

o) To provide a safe and heal t hful working environnment for
enpl oyees in an effort to keep job-related injuries and
occupati onal exposures to an absolute m ni num

O

To provide tenporary alternative duty (TAD) assignnents
to Bureau enpl oyees who have incurred job rel ated
injuries or illnesses which tenporarily prevents them
fromperformng their assigned duties.

The Federal Enpl oyees' Conpensation Act (FECA) provides
conpensati on benefits to United States civilian enpl oyees for
disability due to personal injury or disease sustained while in
the performance of official duty. It also provides for the
paynment of benefits to dependents if a work-related injury or

di sease causes an enpl oyee's death. As provided for by federa
regul ations and statutes, injured/ill workers will be assisted in
returning to work consistent with their nedical condition.

The Departnent of Labor (DOL), Ofice of Wrker's Conpensation
Programs (OANCP) adm nisters the FECA. OACP has established
district offices to review all nedical and factual information
presented on behalf of an injured worker for adjudicating the
claim

A list and description of the forns relating to the Wrkers’
Conpensati on Program may be found in 20 CFR part 10.7

2. PROGRAM OBJECTI VES. The expected results of this program
are:
a. Cains will be filed pronmptly, fully investigated, and
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processed in accordance with the FECA

b. The length of enployee absence fromthe job because of
wor ker's conpensation clains will be reduced by providi ng TAD
assignnments to return injured/ill enployees to duty in a manner
consistent with their prescribed nedical condition/limtations.
3. DI RECTI VES AFFECTED

a. Directive Resci nded

PS 1601. 03 Wor ker' s Conpensation Program Adm ni stration,
(8/21/98)
b. Directives Referenced
PS 1600. 08 Cccupational Safety and Environnental Health
Manual (8/16/99)
PS 3000. 02 Human Resource Managenent Manual (11/1/93)

Federal Enpl oyee's Conpensation Act
5 U S C 8§ 8101

DQJ Order 1810.2

5 CFR Parts 353 and 339

20 CFR Part 10

4. STANDARDS REFERENCED

a. Anmerican Correctional Association 3% Edition Standards for
Adult Correctional Institutions: 3-4041

b. Anmerican Correctional Association 39 Edition Standards for
Adult Local Detention Facilities: 3-ALDF-1B-15

c. Anerican Correctional Association Standards for Adult
Correctional Boot Canp Prograns: 1-ABC- 1B-15

d. Anerican Correctional Association 2nd Edition Standards for
the Adm nistration of Correctional Agencies: 2-CO 1C 05

e. 20 CFR Part 10 - Cains for Conpensation Under the Federal
Enmpl oyees’ Conpensation Act, As Anended, Subpart A-F.

5. SUPERVI SOR S RESPONSI BI LI TIES. When an enpl oyee reports a
work-related injury or illness to his or her supervisor, the
supervisor is to:
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Ensure the enployee is provided the opportunity to
receive nedical attention (if necessary) inmmediately
and notify the Safety Departnment pronptly.

Provide required forns and ensure conpletion of forns
as soon as possible to ensure proper filing in
accordance wth DOL regul ations. Assist enployees to
conplete the forns and explain that a tenporary
alternative duty (TAD) assignment may be made
avai |l abl e.

Advi se the enpl oyee of his or her responsibility to
submt nmedi cal evidence of disability as soon as
possible to expedite the claim Under no circunstances
will this be provided |ater than 10 cal endar days after
filing the claimfor COP.

Assist in the investigation of reported job-related
injuries and di seases.

Ensure that the required forns for lost tine or nedical
expenses related to injuries are conpleted and
forwarded to the Safety Departnent.

Meet with the Wirkers' Conpensation Commttee (see
Section 10 of this Program Statenent) to discuss the
case, including the possibility of a TAD assi gnnent.

I f an assignnent is approved, work with the Human
Resource Manager to conplete the TAD letter

Present the TAD letter to enployee. |f the enpl oyee
objects to the TAD assi gnnent, the supervisor and Human
Resource Manager wll nmeet with the enpl oyee to discuss
t he enpl oyee' s obj ecti ons.

Notify the Associ ate Warden and Safety Manager of the
enpl oyee' s concerns regardi ng the proposed TAD
assi gnnent .

Al t hough Form CA-17 is usually adequate, the enpl oyer
may contact the enpl oyee at reasonable intervals to
request periodic nedical reports addressing his or her
ability to return to work.

Advi se rel evant staff who have a need to know of the
enpl oyee’ s st at us.
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6. EMPLOYEE RESPONSI BI LI TIES. When a Bureau enpl oyee is injured
at work or experiences an occupational exposure due to worKk-
rel ated reasons, he or she needs to:

o) Report any work-related injury or occupational exposure
to i medi ate supervisor w thout delay.

o Recei ve the appropriate workers’ conpensation forns
fromhis or her supervisor or the Safety Departmnent.

o

Conpl ete the appropriate forns and turn themin to his

or her imredi ate supervi sor as soon as possi bl e but not
|ater than 30 days fromthe date of injury/illness. At
this time, the imedi ate supervisor will explain that a
TAD assi gnnent may be made avail abl e.

o

otain the Enpl oyee Injury Report form (BP-S758. 016)
and request that the physician conplete and fax it to
the Safety Manager as soon as possi bl e.

o

Tel ephone his or her supervisor as soon as possible
after being seen by his or her physician to informthe
supervi sor of his or her:

P medi cal di agnosi s,
P prognosi s, and
P proj ected treatnent.

o

Submt medi cal evidence of disability within 10 working
days or risk termnation of Continuation of Pay (COP).

o

Keep his or her supervisor informed of medical status
i ncluding submtting nmedical updates as required or
deened necessary.

o

Notify the supervisor when the TAD assignment is no

| onger necessary (or when nedically cleared to return
to duty if no TAD assignnment) and provide witten

rel ease from physi ci an.

a. TAD Assignent. |[|f the enployee is recommended for a TAD
assi gnnent, he or she will receive verbal notification
imedi ately followed by a letter within two (2) business days of
the verbal offer, for each TAD assignnent, signed by the
supervi sor expl aining the assignnent. The enpl oyer nust send a
conpl ete copy of any job offer to OANCP when it is sent to the
enpl oyee.
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| f the enpl oyee does not agree to the TAD assi gnnent, the
enpl oyee nust neet with his or her supervisor to discuss any
concerns and provide these objections to the supervisor in
writing.

It should be noted that OACP nonitors enployees on |ight or
[imted duty.

b. Appeals. [If, after review by the Wrkers' Conpensation
Comm ttee, the Warden decides to place the enployee on the TAD
assignment in spite of his or her objections, the enpl oyee may
appeal this action using the appropriate grievance procedure.

7. HUMAN RESOURCE MANAGEMENT' S RESPONSI Bl LI TIES. Human Resource
Managenent staff are the subject natter experts for issues
related to pay and benefits therefore, they review requests for
salary information on injured staff and provide such information
to Safety Departnment staff as necessary to process a claim

HRM st af f nust :
O Provide advice to the enpl oyee and nanagenent about the

rel ati onship between OACP benefits and disability
retirenent.

O

| f TAD assignnent is approved, work with the supervisor to
conplete the TAD letter for the Warden's signature. The
letter will notify the enpl oyee of the dates that TAD wil|
be made avail able, the shift, and the job duties including:

P a description of the duties of the position,

P t he physical requirenents of those duties, and

P the date by which the enployee is either to return to
work or notify the HRM of his or her decision to accept
or refuse the job offer.

A copy of any job offer nade to bargaining unit staff wll
be sent to the Safety Manager for his or her records and to
t he Uni on president or designee.

O

| f the enpl oyee refuses the TAD assi gnnent, the Human
Resource Manager is to:

P review the enployee’s witten objections,
P di scuss the objection with Wrkers' Conpensation
Comm ttee nenbers,
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P prepare a final decision letter for the Warden's
signature, and
P review the attendi ng physician’s witten limtations

and restrictions.

Provi de techni cal assistance to managenent w th reassi gnnment
or renoval actions based on the enployee's inability to
performthe duties of his or her position (including
notification of enployee restoration to duty rights
followng full or partial recovery). If a reassignnent is
effected for a nenber of the bargaining unit, training wll
be provided if needed, for the enployee in accordance with
Article 21 of the Master Agreenent.

Ensure that personnel actions are processed (after
notification by the Safety Departnent of the enpl oyee’s
pl acenent in conpensation status) including:

P docunent ati on of non-pay status,

P pay actions,

P restorations to duty,

P transfers of health and life insurance benefits to
ONCP, and

P retirenment for enpl oyees going on conpensati on.

Advi se and assi st enpl oyees of the effect of being in a non-
pay status including the inpact on:

health/life insurance,

Thrift Savings Plan accounts/contributions,

Wi t hi n-grade increases,

| eave,

retirement, and

buyi ng back annual or sick | eave used in lieu of
conpensati on.

U U U U T O

Advi se and assi st managenent to notify enpl oyees about
requi red nedi cal exam nations in connection with job-rel ated
i njuries/di seases.

SAFETY DEPARTMENT' S RESPONSI BI LI TI ES are to:

Serve as the OAXCP focal point for managenent and the
injured/ill enployee.

I n accordance with 20 CFR 10. 300, provide a conpleted
(agency portion) CA-16 formto authorize nedical treatnent
i f necessary, and provide the forns and assist with forns
conpl eti on.



PS 1601. 04
9/ 11/ 2002
Page 7

O

After review, forward ONCP forns in a tinely manner for

processi ng, ensuring that appropriate nedical docunentation
is attached if required.

O

Devel op and mai ntain an Enpl oyee Injury File.

Al

Revi ew case, and schedule the case to be eval uated by the
Wor kers' Conpensation Conmmttee.

O

Mai ntain contact with the enpl oyee and assi st both the

enpl oyee and nmanagenent as necessary, take m nutes of

Comm ttee neetings, and distribute the mnutes to concerned
institution personnel and the Wrker's Conpensati on Program
Coordi nator, Central Ofice (via BOPNet G oupWse or fax).

O

| nvestigate reported job-related injuries and di seases to
determ ne the cause of accidents and illnesses, and take
appropriate action to elimnate these causes when possi bl e.

9. HEALTH SERVI CES DEPARTMENT RESPONSI BI LI TI ES are to:

O Provide nedical expertise in evaluating TAD offers for
i njured workers.
O Wen necessary, contact injured/ill worker's physician to
confirm and/ or defi ne:
P medical limtations, as they relate to enpl oynent
wi thin the Bureau of Prisons,
P di agnosi s, or
P prognosi s.

10. WORKER S COVPENSATI ON COWMM TTEE' S RESPONSI BI LI TI ES. Each

institution nmust establish a Wrker's Conpensation Commttee to
i nclude, but not be limted to:

O An Associ ate Warden

O Safety staff

O Human Resource Managenent staff

O Health Services staff

O dainmant's supervisor (to be present only during discussion
of their subordinate's case)

O Union (for discussion of bargaining unit enployee - as

defined in the Master Agreenent- cases only)
Desi gnat ed Representative (for discussion of the specific
case only).

Al Commttee nmenbers nust maintain confidentiality regarding
case di scussions.
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Wth regard to the claimant’s nedical information: the commttee
is only authorized access to information needed to discuss the
injured enployee’s specific limtation and restrictions as set
forth by the attendi ng physician’s and the relationship to the
alternative position(s), unless such access by the Commttee to
information is perm ssible under the routine use of OACP case
file information under DOL regul ations.

a. Meetings. The Commttee is to neet:

o) on an as-needed basis to discuss short-term cases (COP
cases which are likely to exceed the first 45 days
after the injury and becone conpensation cases);

o) at least annually to review |long-term worker's
conpensati on cases (nore than one year on conpensation
rolls); and

o as called by the Safety Manager to di scuss TAD

assi gnnents.

The Commttee will also evaluate the | ocal program and make
recommendations to address staff safety concerns. At
institutions where there are no long termcases, it is not
necessary to have an annual neeting.

b. Case Responsibilities. The Commttee wll:
o Revi ew and assess the claimant's current and projected

medi cal status. All possibilities for facilitating a
return to work nmust be expl ored.

o) Provi de a nmenorandumto the Warden recommendi ng a TAD
assignnment, including a brief description of duties of
the TAD assi gnnent and a projected work schedul e.

o | f an enpl oyee di sagrees with a proposed TAD
assignnment, the Commttee wll:
P contact the treating physician in witing,
P review i nformati on supplied by the enpl oyee, and
P make a recommendation to the Warden on the

appropri ateness of the TAD assi gnnent.
o When it is apparent from nedi cal diagnosis or prognosis

that an enployee will not be able to performthe duties
of his or her permanent position for nore than one
year, a decision should be made during the neeting to
contact OWCP for possible:
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vocational rehabilitation,
retraining,

nurse i ntervention, and/or
assignnment to other positions.

U U U O

11. CLAI M5 PROCESSI NG PROCEDURES. An outline of clains
processi ng procedures are provided below. Detailed information
is avail abl e on each applicable form

O The enployee will report any work related injury to his or
her i mredi at e supervi sor w thout del ay.

O The supervisor will ensure that the Safety Departnent is
notified of the on the job injury or work-related ill ness.

O

The enpl oyee, or his or her designee, will obtain the
required fornms to docunent the injury/disease fromthe
Saf ety Departnent.

O

The supervisor and the Safety Department will assist the
enpl oyee in conpleting the fornms, if necessary.

O

The fornms will be provided to the enpl oyee's supervisor for
conpletion. He or she then forwards the conpleted forns to
the Safety Departnent.

O

The Safety Departnent will review the forns; obtain salary
information fromthe Human Resource Managenent Depart nent,
if necessary; and process the forns appropriately (i.e.,
file or forward to OACP).

12. TEMPORARY WORK ASSI GNMENTS. Exanpl es of TAD assi gnnents may
i ncl ude assignnment to a position that does not require
interaction with inmates or can include partial (less than eight
hour) workdays, as the needs of the injured/ill enployee and the
institution indicate. During the tinme the enployee is on TAD,
anple tine will be provided for nedical and physical therapy
appoi nt nent s.

TAD i s neant to provide a tenporary, not permanent, arrangenent
for an enpl oyee to continue working while recovering from an
injury/illness. If an injured/ill enployee's nmedical condition
has not resolved itself within the six nonth tinme frame of TAD,
the Worker’s Conpensation Coordi nator, Health Services Division,
Central O fice, should be contacted so appropriate notification
to ONCP can be nade.
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The security of the institution and the safety of staff and
inmates therein remains of primary inportance. Because of these
factors, there is no guarantee that any staff nmenber wll be
considered for or receive a TAD assignnent.

13. I NSTITUTI ON RESPONSI BILITY. The institution is responsible
for identifying and devel oping tenporary alternative duty
assignments. To reduce disruption to the institution and to
facilitate the worker's recovery, injured/ill workers wll be

pl aced, when possible, within the departnent where their original
j ob assigned is |ocated.

| dentified TAD assignments wll be submtted to the Regi onal
Safety Adm nistrator for discussion and review prior to program
i npl enent ati on.

14. EXCLUSI VITY OF REMEDY. Pursuant to Federal statute,
benefits provided under the FECA constitute the sole renedy
against the United States for work-related injury or death. The
Federal Enpl oyees’ Conpensation Act holds that a Federal enpl oyee
or surviving dependent is not entitled to sue the U S. Governnent
or recover danmages for such injury or death under any other
statute.

15. PENALTIES. The regulations at 20 CFR 10.23 state that any
person who know ngly makes, or knowi ngly certifies, any false
statenment, m srepresentation, conceal nent of fact, or any other
act of fraud with respect to a clai munder the FECA or who

knowi ngly accepts conpensation to which that person is not
entitled, is subject to crimnal prosecution and may, under
appropriate provisions of 18 U S.C., be punished by a fine of not
nore than $10,000 or inprisonment for not nore than five years,
or both.

Any person who knowi ngly nmakes or certifies any fal se statenent,
m srepresentation, conceal nent of fact, or any other act of
fraud, or inpedes a claimunder FECA is subject to crimna
and/or civil penalties as referenced under 20 CFR Section 10. 16.

O Any person who, with respect to a clai munder the FECA
enters into any agreenent, conbination, or conspiracy to
defraud the United States by obtaining or aiding to obtain
t he paynent or allowance of any false, fictitious or
fraudulent claimis subject to crimnal prosecution and nay,
under appropriate provisions of 18 U.S.C., be punished by a
fine of not nmore than $10, 000 or inprisonnment for not nore
than ten years, or both.
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Any person charged with the responsibility of making reports
in connection with an injury who willfully fails, neglects,
or refuses to do so; induces, conpels, or directs an injured
enpl oyee to forego filing a claim or willfully retains any
notice, report, or paper required in connection with an
injury, is subject to a fine of $500 or inprisonnment for not
nore than one year, or both.

RECORDS. I ndividual case files are protected under the

Privacy Act, and only the enployee, his or her representative (if

any),
file.

and rel evant Bureau staff may have routine access to the

Any of these parties may inspect the DOL file at the appropriate
DCOL district office by appointnent.

/sl
Kat hl een Hawk Sawyer
Director
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SAMPLE ALTERNATI VE DUTY PROPOSAL LETTER

Joe Smith, Correctional Oficer
Federal Correctional Institution
Laughlin, California 93433

Dear M. Smth:

This letter confirnms our conversation of February 1, 2000 in
whi ch you were offered a tenporary alternative duty assignnment.
The duties of which conformto the physical limtations

est abl i shed by your physician for your on-the-job injury of
January 5, 2000.

The foll ow ng describes the duties and physical /environnent al
requirenents of this position. (The followng is an exanple of
the functional requirenents that nust be included in narrative
format and nust conply with the individual’ s physical

[imtation.) Wiile sitting in a chair, you input data into a
renmote conputer termnal. The termnal is at eye | evel when the
operator is in a sitting position, and no reaching or working
above shoul der level is required. You may occasionally be
required to nove and carry conputer listings short distances. The
wei ght of the listings does not exceed 10 pounds. You nay be
required to wal k short distances on an intermttent basis, not to
exceed a total of 1 hour per day. No stair clinbing is involved.
You wi Il be working indoors and will not be exposed to cold or
danpness. You will be allowed to sit or stand at your

conveni ence, for confort, and you will be permtted to take
frequent wal ks. (Include the dates of assignnment, duty hours, and
| ocation.) A copy of the official position descriptionis

at t ached.

| f you decline this position, and ONCP determines that this is a
job that you can perform your benefits under the Federal

Enpl oyees’ Conpensation Act may be term nated (except for nedica
benefits). Your decision to accept or decline this offer should
be made in witing. The encl osed Acceptance/ Declination Statenent
is provided for this purpose. Failure to notify this office of
your decision wll constitute a rejection of a valid offer and
may serve as a legal basis for OMCP to term nate benefits.

| f you have any questions, please contact your inmediate
supervi sor

Si ncerely,
Encl osur es

CC. Safety Ofice
OWCP d ai n8 Exam ner
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SAMPLE

ACCEPTANCE/ DECLI NATI ON STATEMENT

| voluntarily accept the tenporary position of (Job
title/Gade/Step). | amaware that no reduction in pay wll
result fromthis assignnent.

Printed Nane Si gnat ure Dat e

| decline this offer of the tenporary position of (Job
Title/Gade/Step). | fully understand the consequences that if |
decline the assignnment and OACP determnes that this is a job |
can perform that my conpensation benefits may be term nated
(except for nmedical benefits) under Section 8106 (c) of 5 United
St at es Code.

G ve reason for declination:

Printed Name Si gnature Dat e
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[ Code of Federal Regul ations]

[Title 20, Volune 1]

[ Revised as of April 1, 2001]

Fromthe U S. Governnent Printing Ofice via GPO Access
[ATE: 20CFR10]

[ Page 11-18]

TI TLE 20-- EMPLOYEES' BENEFI TS
CHAPTER | - - OFFI CE OF WORKERS' COMPENSATI ON PROGRAMS, DEPARTMENT OF LABCR

PART 10-- CLAI M5 FOR COVPENSATI ON UNDER THE FEDERAL EMPLOYEES' COMPENSATI ON
ACT, AS AVMENDED- - Tabl e of Contents

Subpart A--CGeneral Provisions
I nt roduction
Sec. 10.0 What are the provisions of the FECA, in general?

The Federal Enpl oyees' Conpensation Act (FECA) as anended (5 U.S.C.
8101 et seq.) provides for the paynent of workers' conpensation benefits
to civilian officers and enpl oyees of all branches of the Governnent of the
United States. The regulations in this part describe the rules for filing,
processi ng, and paying clainms for benefits under the FECA. Proceedi ngs under
the FECA are non-adversarial in nature.

(a) The FECA has been anended and extended a nunber of tines to
provi de workers' conpensation benefits to volunteers in the Cvil Ar
Patrol (5 U S.C. 8141), menbers of the Reserve Oficers' Training Corps
(5 U.S.C 8140), Peace Corps Volunteers (5 U S.C. 8142), Job Corps
enrol |l ees and Volunteers in Service to Anerica (5 U S.C 8143), nenbers
of the National Teachers Corps (5 U. S. C. 8143a), certain student
enpl oyees (5 U.S. C. 5351 and 8144), certain | aw enforcenent officers not
enpl oyed by the United States (5 U S.C. 8191-8193), and various other
cl asses of persons who provide or have provided services to the
Governnent of the United States.

(b) The FECA provides for paynment of several types of benefits,

i ncl udi ng conpensation for wage |oss, schedul e awards, nedi cal and

rel ated benefits, and vocational rehabilitation services for conditions
resulting frominjuries sustained in performance of duty while in
service to the United States.

(c) The FECA al so provides for paynent of nonetary conpensation to
speci fied survivors of an enpl oyee whose death resulted froma work-
related injury and for paynent of certain burial expenses subject to the
provisions of 5 U S. C. 8134.

(d) Al types of benefits and conditions of eligibility listed in
this section are subject to the provisions of the FECA and of this part.
This section shall not be construed to nodify or enlarge upon the
provi sions of the FECA

Sec. 10.1 What rules govern the adm nistration of the FECA and this
chapter?

In accordance with 5 U S.C. 8145 and Secretary's Order 5-96, the
responsibility for adm nistering the FECA, except for 5 U S.C. 8149 as
it pertains to the Enpl oyees' Conpensation Appeals Board, has been
del egated to the Assistant Secretary for Enpl oyment Standards. The
Assi stant Secretary, in turn, has delegated the authority and
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responsibility for adm nistering the FECA to the Director of the Ofice
of Workers' Conpensation Progranms (OACP). Except as ot herw se provided
by law, the Director, OACP and his or her designees have the exclusive
authority to admnister, interpret and enforce the provisions of the
Act .

Sec. 10.2 What do these regul ations contain?

This part 10 sets forth the regul ati ons governi ng adm ni strati on of
all clainms filed under the FECA, except to the extent specified in
certain particular provisions. Its provisions are intended to assi st
persons seeki ng conpensati on benefits under the FECA, as well as
personnel in the various Federal agencies and the Departnment of Labor
who process clains filed under the FECA or who perform adm nistrative
functions with respect to the FECA. This part 10 applies to part 25 of
this chapter except as nodified by part 25. The various subparts of this
part contain the foll ow ng:

(a) Subpart A: The general statutory and adm nistrative framework
for processing clains under the FECA. It contains a statenment of purpose
and scope, together with definitions of terns, descriptions of basic
forms, information about the disclosure of OMCP records, and a
description of rights and penalties under the FECA, including
convi ctions for fraud.

(b) Subpart B: The rules for filing notices of injury and clains for
benefits under the FECA. It al so addresses evi dence and burden of proof,
as well as the process of making decisions concerning eligibility for
benefits.

(c) Subpart C. The rules governing clains for and paynent of
continuati on of pay.

(d) Subpart D: The rul es governing energency and routine nedica
care, second opinion and referee nedical exam nations directed by OACP,
and nedical reports and records in general. It also addresses the kinds
of treatnment which may be aut horized and how nedical bills are paid.

(e) Subpart E: The rules relating to the paynent of nonetary
conpensation benefits for disability, inmpairment and death. It includes
the provisions for identifying and processi ng overpaynents of
conpensati on.

(f) Subpart F: The rul es governing the paynment of continuing
conpensation benefits. It includes provisions concerning the enployee's
and the enployer's responsibilities in returning the enpl oyee to work.
It al so contains provisions governing reports of earnings and
dependents, recurrences, and reduction and term nation of conpensation
benefits.

(g) Subpart G The rul es governing the appeal s of decisions under
the FECA. It includes provisions relating to hearings, reconsiderations,
and appeal s before the Enpl oyees' Conpensati on Appeal s Board.

(h) Subpart H: The rules concerning | egal representation and for
adjustnent and recovery froma third party. It also contains provisions
rel evant to three groups of enpl oyees whose status requires special
application of the provisions of the FECA: Federal grand and petit
jurors, Peace Corps volunteers, and non-Federal |aw enforcenent
of ficers.

(i) Subpart I: Information for nedical providers. It includes rules
for medical reports, nmedical bills, and the OACP nedi cal fee schedul e
as well as the provisions for exclusion of nedical providers.

Sec. 10.3 Have the collection of information requirements of this part
been approved by the Ofice of Managenment and Budget (QOWVB)?
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The collection of information requirenents in this part have been
approved by OVB and assi gned OVB control nunbers 1215-0055, 1215-0067
1215- 0078, 1215-0103, 1215-0105, 1215-0115, 1215-0116, 1215-0144, 1215-
0151, 1215-0154, 1215-0155, 1215-0161, 1215-0167, 1215-0176, 1215-0178,
1215- 0182, 1215-0193 and 1215-0194.

Definitions and Forns
Sec. 10.5 What definitions apply to these regul ati ons?

Certain words and phrases found in this part are defined in this
section or in the FECA. Some ot her words and phrases that are used only
inlimted situations are defined in the |later subparts of these
regul ati ons.

(a) Benefits or Conpensation nmeans the noney OACP pays to or on
behal f of a beneficiary fromthe Enpl oyees' Conpensation Fund for | ost
wages, a | oss of wage-earning capacity or a pernmanent physica
impairment, as well as the noney paid to beneficiaries for an enpl oyee's
death. These two terns al so include any other anounts paid out of the
Enpl oyees' Conpensation Fund for such things as medical treatnent,
medi cal exam nations conducted at the request of OAMCP as part of the
cl ai ns adj udi cation process, vocational rehabilitation services,
services of an attendant and funeral expenses, but does not include
continuation of pay.

(b) Beneficiary means an individual who is entitled to a benefit
under the FECA and this part.

(c) daimneans a witten assertion of an individual's entitlenent
to benefits under the FECA, submitted in a manner authorized by this
part.

(d) daimant nmeans an individual whose claimhas been filed.

(e) Director neans the Director of OACP or a person designated to
carry out his or her functions.

(f) Disability neans the incapacity, because of an enpl oynent
injury, to earn the wages the enpl oyee was receiving at the tine of
injury. It may be partial or total

(g) Earnings from enpl oynment or self-enpl oynment neans:

(1) Gross earnings or wages before any deductions and includes the
val ue of subsistence, quarters, reinbursed expenses and any other goods
or services received in kind as renuneration; or

(2) A reasonable estimate of the cost to have sonmeone el se perform
the duties of an individual who accepts no renuneration. Neither |ack of
profits, nor the characterization of the duties as a hobby, renoves an
unremunerated individual's responsibility to report the estimted cost
to have soneone el se performhis or her duties.

(h) Enpl oyee neans, but is not l[imted to, an individual who fits
within one of the follow ng listed groups:

(1) Acivil officer or enployee in any branch of the Governnent of
the United States, including an officer or enployee of an
instrumentality wholly owned by the United States;

(2) An individual rendering personal service to the United States
simlar to the service of a civil officer or enployee of the United
States, w thout pay or for nom nal pay, when a statute authorizes the
acceptance or use of the service, or authorizes paynent
of travel or other expenses of the individual

(3) An individual, other than an i ndependent contractor or an
i ndi vi dual enpl oyed by an independent contractor, enployed on the
Menom nee I ndian Reservation in Wsconsin in operations conducted under
a statute relating to tribal tinber and | oggi ng operations on that
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reservati on;
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(4) An individual appointed to a position on the office staff of a
former President; or

(5) An individual selected and serving as a Federal petit or grand
juror.

(i) Enployer or Agency neans any civil agency or instrumentality of
the United States CGovernnent, or any other organization, group or
institution enploying an individual defined as an "~ enployee'' by this
section. These terns also refer to officers and enpl oyees of an enpl oyer
havi ng responsibility for the supervision, direction or control of
enpl oyees of that enployer as an "~ imedi ate superior,'' and to other
enpl oyees designated by the enployer to carry out the functions vested
in the enployer under the FECA and this part, including officers or
enpl oyees del egated responsibility by an enpl oyer for authorizing
medi cal treatnment for injured enpl oyees.

(j) Entitlement means entitlement to benefits as determ ned by OACP
under the FECA and the procedures described in this part.

(k) FECA nmeans the Federal Enpl oyees' Conpensation Act, as anended.

(1) Hospital services nmeans services and supplies provided by
hospitals within the scope of their practice as defined by State | aw

(m Inpairnent neans any anatom c or functional abnormality or |oss.
A permanent inpairnent is any such abnormality or |oss after maxi mum
medi cal i nprovenent has been achi eved.

(n) Knowi ngly neans with knowl edge, consciously, willfully or
intentionally.

(0) Medical services neans services and supplies provided by or
under the supervision of a physician. Reinbursable chiropractic services
are limted to physical exam nations (and related | aboratory tests), x-
rays performed to di agnose a subluxation of the spine and treatnent
consi sting of manual mani pul ation of the spine to correct a subluxation

(p) Medical support services neans services, drugs, supplies and
appl i ances provided by a person other than a physician or hospital

(g) Cccupational disease or Illness neans a condition produced by
the work environnent over a period |onger than a single workday or
shift.

(r) OXCP neans the O fice of Wrkers' Conpensation Prograns.

(s) Pay rate for conpensation purposes neans the enpl oyee's pay, as
determ ned under 5 U. S.C. 8114, at the time of injury, the tine
disability begins or the tinme conpensable disability recurs if the
recurrence begins nore than six nmonths after the injured enpl oyee
resumes regular full-tine enploynment with the United States, whichever
is greater, except as otherw se determned under 5 U S.C. 8113 with
respect to any period.

(t) Physician nmeans an individual defined as such in 5 U S. C
8101(2), except during the period for which his or her license to
practice medi ci ne has been suspended or revoked by a State |icensing or
regul atory authority.

(u) Qualified hospital neans any hospital |icensed as such under
State | aw which has not been excl uded under the provisions of subpart |
of this part. Except as otherw se provided by regulation, a qualified
hospital shall be deened to be designated or approved by ONCP.

(v) Qualified physician nmeans any physician who has not been
excl uded under the provisions of subpart | of this part. Except as
ot herwi se provided by regulation, a qualified physician shall be deened
to be designated or approved by ONCP.

(w) Qualified provider of nedical support services or supplies neans
any person, other than a physician or a hospital, who provides services,
drugs, supplies and appliances for which OMCP nakes paynent, who
possesses any applicable licenses required under State |aw, and who has
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not been excl uded under the provisions of subpart | of this part.

(x) Recurrence of disability means an inability to work after an
enpl oyee has returned to work, caused by a spontaneous change in a
medi cal condition which had resulted froma previous injury or illness wthout
an intervening injury or new exposure to the work environnent that caused
the illness. This termalso nmeans an inability to work that takes place
when a light-duty assignnment nade specifically to accomobdate an
enpl oyee's physical limtations due to his or her work-related injury or
illness is wthdrawn (except when such w thdrawal occurs for reasons of
m sconduct, non-performance of job duties or a reduction-in-force), or
when the physical requirements of such an assignment are altered so that
t hey exceed his or her established physical limtations.

(y) Recurrence of nedical condition neans a docunented need for
further nedical treatnment after release fromtreatnent for the accepted
condition or injury when there is no acconpanyi ng work stoppage.

Conti nuous treatnment for the original condition or injury is not
considered a ~"need for further nedical treatment after release from
treatnent,’'' nor is an exam nation w thout treatnent.

(z) Representative neans an individual properly authorized by a
claimant in witing to act for the claimant in connection with a claim
or proceedi ng under the FECA or this part.

(aa) Student neans an individual defined at 5 U.S.C 8101(17). Two
terns used in that particular definition are further defined as foll ows:

(1) Additional type of educational or training institution nmeans a
techni cal, trade, vocational, business or professional school accredited
or licensed by the United States Government or a State Covernnment or any
political subdivision thereof providing courses of not |ess than three
nmont hs duration, that prepares the individual for a livelihood in a
trade, industry, vocation or profession

(2) Year beyond the high school |evel neans:

(i) The 12-nmonth period beginning the nonth after the individua
graduates from hi gh school, provided he or she had indicated an
intention to continue schooling within four nonths of high schoo
graduation, and each successive 12-nonth period in which there is schoo
attendance or the paynment of conpensation based on such attendance; or

(ii) If the individual has indicated that he or she will not
continue schooling within four nmonths of high school graduation, the 12-
nmont h period beginning with the nonth that the individual enters schoo
to continue his or her education, and each successive 12-nonth period in
which there is school attendance or the paynment of conpensation based on
such attendance.

(bb) Subl uxation means an inconpl ete dislocation, off-centering,

m sal i gnment, fixation or abnormal spacing of the vertebrae which nust
be denonstrable on any x-ray filmto an individual trained in the
readi ng of x-rays.

(cc) Surviving spouse neans the husband or wife living with or
dependent for support upon a deceased enployee at the tine of his or her
death, or living apart for reasonabl e cause or because of the deceased
enpl oyee' s desertion

(dd) Tenporary aggravation of a pre-existing condition nmeans that
factors of enploynent have directly caused that condition to be nore
severe for a limted period of time and have | eft no greater inpairmnent
than existed prior to the enploynent injury.

(ee) Traumatic injury nmeans a condition of the body caused by a
specific event or incident, or series of events or incidents, within a
singl e workday or shift. Such condition nust be caused by externa
force, including stress or strain, which is identifiable as to tinme and
pl ace of occurrence and menber or function of the body affected.
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Sec. 10.6 What special statutory definitions apply to dependents and
survi vors?

(a) 5 U S C 8133 provides that certain benefits are payable to
certain enunerated survivors of enpl oyees who have died froman injury
sustained in the performance of duty.

(b) 5 U S C 8148 also provides that certain other benefits may be
payable to certain fam |y nmenbers of enpl oyees who have been
i ncarcerated due to a felony conviction

(c) 5 U S C 8110(b) further provides that any enpl oyee who is found
to be eligible for a basic benefit shall be entitled to have such basic
benefit augmented at a specified rate for certain persons who live in
t he beneficiary's household or who are dependent upon the beneficiary
for support.

(d) 5 U S C 8101, 8110, 8133 and 8148, which define the nature of
such survivorship or dependency necessary to qualify a beneficiary for a
survivor's benefit or an augmented benefit, apply to the provisions of
this part.

Sec. 10.7 What fornms are needed to process clains under the FECA?

(a) Notice of injury, clainms and certain specified reports shall be
made on forms prescribed by OAMCP. Enpl oyers shall not nodify these forns
or use substitute fornms. Enployers are expected to maintain an adequate
supply of the basic fornms needed for the proper recording and reporting
of injuries.

(1) CA- 1. . Federal Enpl oyee's Notice of
Traumatic I njury and C aim
for Continuation of Pay/
Conpensati on

(2) CA- 2. . Noti ce of QCccupationa
Di sease and Cl aimfor
Conpensati on

(3) CA-2a. ... Noti ce of Enpl oyee's
Recurrence of Disability
and C aimfor Pay/
Conpensati on

(4) CA-5. . G aimfor Conpensation by
W dow, W dower and/or
Chil dren

(5) CA-5b..... ... G aimfor Conpensation by

Parents, Brothers, Sisters,
G andparents, or
Grandchi | dren

(B) CA-B. ... O ficial Superior's Report
of Enpl oyee's Death
(7) CA- 7. . G aimfor Conpensation Due

to Traumatic Injury or
Cccupational D sease

(8) CA-T7a. ... Ti me Anal ysis Form

(9) CA-T7bh. ... Leave Buy Back (LBB)
Wor ksheet/ Certification and
El ection

(10) CA-16. .. .. Aut hori zati on of Exami nation

and/ or Treat ment
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(11) CA-17. . . Duty Status Report
(12) CA-20. .. At t endi ng Physician's Report

(b) Copies of the fornms listed in this paragraph are avail able for
public inspection at the Ofice of Wrkers' Conpensation Prograns,
Enpl oynment Standards Administration, U S Department of Labor
Washi ngt on, DC 20210. They may al so be obtained fromdistrict offices,
enpl oyers (i.e., safety and health offices, supervisors), and the
Internet, at ww. dol.gov./dol/esa/ owcp. ht m

[63 FR 65306, Nov. 25, 1998; 63 FR 71202, Dec. 23, 1998]
Information in Program Records

Sec. 10.10 Are all docunents relating to clains filed under the FECA
consi dered confidential ?

Al records relating to clainms for benefits, including copies of
such records maintained by an enpl oyer, are considered confidential and
may not be rel eased, inspected, copied or otherw se disclosed except as
provided in the Freedomof Information Act and the Privacy Act of 1974.

Sec. 10.11 Who maintains custody and control of FECA records?

Al records relating to clainms for benefits filed under the FECA
i ncl udi ng any copi es of such records maintai ned by an enpl oyi ng agency,
are covered by the governnent-w de Privacy Act system of records
entitled DOL/GOVT-1 (O fice of Wrkers' Conpensation Prograns, Federa
Enpl oyees' Conpensation Act File). This system of records is maintained
by and under the control of OACP, and, as such, all records covered by
DOL/ GOVT-1 are official records of OANCP. The protection, release,
i nspection and copyi ng of records covered by DO/ GOVT-1 shall be
acconpl i shed in accordance with the rules, guidelines and provisions of
this part, as well as those contained in 29 CFR parts 70 and 71, and
with the notice of the systemof records and routine uses published in
the Federal Register. All questions relating to access/disclosure, and/
or anendnment of FECA records naintai ned by OACP or the enpl oyi ng agency,
are to be resolved in accordance with this section

Sec. 10.12 How may a FECA cl ai mant or beneficiary obtain copies of
protected records?

(a) A claimnt seeking copies of his or her official FECA file
shoul d address a request to the District Director of the OACP office
havi ng custody of the file. A claimnt seeking copies of FECA-rel ated
docunents in the custody of the enployer should follow the procedures
est abl i shed by that agency.

(b) (1) While an enploying agency may establish procedures that an
i njured enpl oyee or beneficiary should follow in requesting access to
docunents it maintains, any decision issued in response to such a request nust
comply with the rules and regul ati ons of the Departnent of Labor which govern
all other aspects of safeguarding these records.

(2) No enploying agency has the authority to i ssue determ nations
with respect to requests for the correction or amendnent of records
contained in or covered by DO./GOVT-1. That authority is within the
excl usive control of OACP. Thus, any request for correction or anendnment
recei ved by an enpl oyi ng agency nmust be referred to ONMCP for review and
deci si on.
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(3) Any administrative appeal taken froma denial issued by the
enpl oyi ng agency or OACP shall be filed with the Solicitor of Labor in
accordance with 29 CFR 71.7 and 71.9.

Sec. 10.13 What process is used by a person who wants to correct FECA-
rel at ed docunents?

Any request to anend a record covered by DO/ GOVT-1 shoul d be
directed to the district office having custody of the official file. No
enpl oyer has the authority to issue determ nations with regard to
requests for the correction of records contained in or covered by DOL/
GOVT-1. Any request for correction received by an enpl oyer nust be
referred to ONCP for review and deci sion

Ri ghts and Penalties
Sec. 10.15 May conpensation rights be waived?

No enpl oyer or other person nmay require an enpl oyee or ot her
claimant to enter into any agreenent, either before or after an injury
or death, to waive his or her right to claimconpensation under the
FECA. No wai ver of conpensation rights shall be valid.

Sec. 10.16 What crimnal penalties may be inposed in connection with a
cl ai m under the FECA?

(a) A nunmber of statutory provisions nmake it a crinme to file a fal se
or fraudulent claimor statement with the Government in connection with
a claimunder the FECA, or to wongfully inpede a FECA claim Included
anong these provisions are sections 287, 1001, 1920, and 1922 of title
18, United States Code. Enforcenent of these and other crimna
provisions that may apply to clains under the FECA are within the
jurisdiction of the Departnent of Justice.

(b) I'n addition, adm nistrative proceedings nay be initiated under
the Program Fraud G vil Renedies Act of 1986 (PFCRA), 31 U.S. C. 3801-12,
to inpose civil penalties and assessnments agai nst persons who make,
submt, or present, or cause to be nmade, submitted or presented, false,
fictitious or fraudulent clains or witten statenents to OACP in
connection with a clai munder the FECA. The Departnment of Labor's
regul ati ons inplenmenting the PFRCA are found at 29 CFR part 22.

Sec. 10.17 1s a beneficiary who defrauds the Government in connection
with a claimfor benefits still entitled to those benefits?

VWhen a beneficiary either pleads guilty to or is found guilty on
ei ther Federal or State crimnal charges of defrauding the Federa
Government in connection with a claimfor benefits, the beneficiary's
entitlenment to any further conpensation benefits will term nate
effective the date either the guilty plea is accepted or a verdict of
guilty is returned after trial, for any injury occurring on or before
the date of such guilty plea or verdict. Term nation of entitlenent
under this section is not affected by any subsequent change in or
recurrence of the beneficiary's medical condition

Sec. 10.18 Can a beneficiary who is incarcerated based on a fel ony
conviction still receive benefits?

(a) Whenever a beneficiary is incarcerated in a State or Federa
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jail, prison, penal institution or other correctional facility due to a
State or Federal felony conviction, he or she forfeits all rights to
conpensation benefits during the period of incarceration. A
beneficiary's right to conpensati on benefits for the period of his or
her incarceration is not restored after such incarceration ends, even

t hough paynment of conpensation benefits may resune.
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(b) I'f the beneficiary has eligible dependents, OACP will pay
conpensation to such dependents at a reduced rate during the period of his or
her incarceration, by applying the percentages of 5 U S.C. 8133(a)(1)
through (5) to the beneficiary's gross current entitlenment rather than
to the beneficiary's nmonthly pay.

(c) If ONMCP's decision on entitlenent is pending when the period of
i ncarceration begins, and conpensation is due for a period of time prior
to such incarceration, payment for that period will only be made to the
beneficiary followi ng his or her rel ease.

Subpart B--Filing Notices and C ains; Submtting Evidence

Notices and Clainms for Injury, D sease, and Deat h--Enpl oyee or
Survivor's Actions

Sec. 10.100 How and when is a notice of traumatic injury filed?

(a) To claimbenefits under the FECA, an enpl oyee who sustains a
work-related traumatic injury nmust give notice of the injury in witing
on Form CA-1, which may be obtained fromthe enployer or fromthe
Internet at ww. dol . gov./dol/esa/owcp. ht m The enpl oyee mnmust forward
this notice to the enployer. Another person, including the enployer, may
give notice of injury on the enployee's behalf. The person submtting a
noti ce shall include the Social Security Number (SSN) of the injured
enpl oyee.

(b) For injuries sustained on or after Septenber 7, 1974, a notice
of injury must be filed within three years of the injury. (The form
contai ns the necessary words of claim) The requirenents for filing
notice are further described in 5 U S C 8119. Also see Sec. 10.205
concerning time requirements for filing clainms for continuation of pay.

(1) If the claimis not filed within three years, conpensation may
still be allowed if notice of injury was given within 30 days or the
enpl oyer had actual know edge of the injury or death within 30 days
after occurrence. This know edge may consist of witten records or
verbal notification. An entry into an enployee's nedical record may al so
satisfy this requirement if it is sufficient to place the enployer on
notice of a possible work-related injury or disease.

(2) OXCP may excuse failure to conply with the three-year tine
requi renent because of truly exceptional circunstances (for exanple,
bei ng hel d prisoner of war).

(3) The claimant may withdraw his or her claim (but not the notice
of injury) by so requesting in witing to OANCP at any tinme before OACP
determnes eligibility for benefits. Any continuation of pay (COP)
granted to an enpl oyee after a claimis withdrawn nmust be charged to
sick or annual |eave, or considered an overpaynment of pay consistent
with 5 U S.C 5584, at the enployee's option.

(c) However, in cases of latent disability, the time for filing
cl ai m does not begin to run until the enpl oyee has a conpensabl e
disability and is aware, or reasonably should have been aware, of the
causal relationship between the disability and the enpl oynent (see 5
U S. C 8122(h)).

Sec. 10.101 How and when is a notice of occupational disease filed?

(a) To claimbenefits under the FECA, an enpl oyee who has a di sease
whi ch he or she believes to be work-rel ated nust give notice of the
condition in witing on Form CA-2, which may be obtained fromthe
enpl oyer or fromthe Internet at www dol.gov./dol/esa/owp. htm The
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enpl oyee nust forward this notice to the enpl oyer. Another person

i ncluding the enployer, may do so on the enpl oyee's behal f. The person
submtting a notice shall include the Social Security Nunmber (SSN) of
the injured enpl oyee. The claimant may withdraw his or her clai m(but
not the notice of occupational disease) by so requesting in witing to
ONCP at any tine before ONCP determines eligibility for benefits.

(b) For occupational diseases sustained as a result of exposure to
injurious work factors that occurs on or after Septenber 7, 1974, a
noti ce of occupational disease nust be filed within three years of the
onset of the condition. (The formcontains the necessary words of
claim) The requirenments for tinmely filing are described in
Sec. 10.100(b) (1) through (3).

(c) However, in cases of latent disability, the time for filing
cl ai m does not begin to run until the enpl oyee has a conpensabl e
disability and is aware, or reasonably should have been aware, of the
causal relationship between the disability and the enpl oynent (see 5
U S . C 8122(h)).

Sec. 10.102 How and when is a claimfor wage | oss conpensation filed?

(a) FormCA-7 is used to claimconpensation for periods of
di sability not covered by COP.

(1) An enployee who is disabled with |oss of pay for nore than three
cal endar days due to an injury, or sonmeone acting on his or her behalf,
must file Form CA-7 before conpensation can be paid.

(2) The enpl oyee shall conplete the front of Form CA-7 and submit
the formto the enployer for conpletion and transm ssion to OACP. The
form shoul d be conpl eted as soon as possible, but no nore than 14
cal endar days after the date pay stops due to the injury or disease

(3) The requirenents for filing clains are further described in 5
U S . C 8121.

(b) Additional Fornms CA-7 are used to clai mconpensation for
addi ti onal periods of disability after the first FormCA-7 is submtted
to ONCP.

(1) It is the enployee's responsibility to submt Form CA-7. Wt hout
recei pt of such claim OANP has no know edge of continui ng wage | oss.
Therefore, while disability continues, the enployee should subnmt a
claimon Form CA-7 each two weeks until otherw se instructed by ONCP.

(2) The enpl oyee shall conplete the front of Form CA-7 and submt
the formto the enployer for conpletion and transm ssion to OACP.

(3) The enployee is responsible for submtting, or arranging for the
subm ttal of, nedical evidence to OACP which establishes both that
disability continues and that the disability is due to the work-rel ated
injury. Form CA-20 is attached to Form CA-7 for this purpose.

[63 FR 65306, Nov. 25, 1998; 63 FR 71202, Dec. 23, 1998]

Sec. 10.103 How and when is a claimfor permanent inpairnment filed?
Form CA-7 is used to claimconpensation for inpairment to a body

part covered under the schedul e established by 5 U . S.C. 8107. If Form

CA-7 has already been filed to claimdisability conpensation, an

enpl oyee may file a claimfor such inpairnent by sending a letter to

ONCP whi ch specifies the nature of the benefit clained.

Sec. 10.104 How and when is a claimfor recurrence filed?

(a) A recurrence should be reported on Form CA-2a if it causes the
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enpl oyee to lose time fromwork and incur a wage loss, or if the

enpl oyee experiences a renewed need for treatnment after previously being
rel eased fromcare. However, a notice of recurrence should not be filed
when a new i njury, new occupational disease, or new event contributing
to an al ready-exi sting occupational disease has occurred. In these

i nstances, the enployee should file Form CA-1 or CA-2.

(b) The enpl oyee has the burden of establishing by the weight of
reliable, probative and substantial evidence that the recurrence of
disability is causally related to the original injury.

(1) The enpl oyee nmust include a detail ed factual statenent as
descri bed on Form CA-2a. The enpl oyer may submit conments concerning the
enpl oyee' s statenent.

(2) The enpl oyee should arrange for the submittal of a detailed
nmedi cal report fromthe attendi ng physician as described on Form CA-2a.
The enpl oyee should al so submt, or arrange for the submittal of,
simlar nedical reports for any exam nation and/or treatnment received
after returning to work follow ng the original injury.

Sec. 10.105 How and when is a notice of death and claimfor benefits
filed?

(a) If an enployee dies froma work-related traumatic injury or an
occupational disease, any survivor may file a claimfor death benefits
using Form CA-5 or CA-5b, which may be obtained fromthe enpl oyer or
fromthe Internet at www dol . gov./dol/esa/owp. htm The survivor mnust
provide this notice in witing and forward it to the enployer. Another person
i ncluding the enployer, may do so on the survivor's behal f. The survivor may
al so submt the conpleted Form CA-5 or CA-5b directly to ONCP. The survivor
shal | disclose the SSNs of all survivors on whose behalf claimfor benefits is
made in addition to the SSN of the deceased enpl oyee. The survivor may
wi thdraw his or her claim(but not the notice of death) by so requesting in
witing to OMCP at any tinme before OMCP deternmines eligibility for benefits.

(b) For deaths that occur on or after Septenmber 7, 1974, a notice of
death must be filed within three years of the death. The form contains
the necessary words of claim The requirenments for tinely filing are
described in Sec. 10.100(b)(1) through (3).

(c) However, in cases of death due to latent disability, the tinme
for filing the claimdoes not begin to run until the survivor is aware,
or reasonably shoul d have been aware, of the causal relationship between
the death and the enploynent (see 5 U.S.C. 8122(b)).

(d) The filing of a notice of injury or occupational disease wll
satisfy the tine requirenents for a death clai mbased on the sane injury
or occupational disease. If an injured enployee or sonmeone acting on the
enpl oyee' s behalf does not file a claimbefore the enployee's death, the
right to claimconpensation for disability other than nedical expenses
ceases and does not survive.

(e) A survivor nust be alive to receive any paynent; there is no
vested right to such paynent. A report as described in Sec. 10.414 of
this part nmust be filed once each year to support continuing paynents of
conpensati on.

Notices and ainms for Injury, Disease, and Death--Enployer's Actions

Sec. 10.110 What should the enpl oyer do when an enpl oyee files a notice
of traumatic injury or occupational disease?

(a) The enpl oyer shall conplete the agency portion of Form CA-1 (for
traumatic injury) or CA-2 (for occupational disease) no nore than 10
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wor ki ng days after receipt of notice fromthe enpl oyee. The enpl oyer
shall al so conplete the Receipt of Notice and give it to the enpl oyee,
along with copies of both sides of Form CA-1 or Form CA-2.

(b) The enpl oyer nmust conplete and transmt the formto OAXCP within
10 wor ki ng days after receipt of notice fromthe enployee if the injury
or disease will likely result in:

(1) A nedical charge agai nst ONCP;

(2) Disability for work beyond the day or shift of injury;

(3) The need for nore than two appointnents for medi cal exam nation
and/ or treatnent on separate days, leading to tinme |oss fromwork;

(4) Future disability;

(5) Pernmanent inpairnent; or

(6) Continuation of pay pursuant to 5 U S.C 8118.

(c) The enpl oyer should not wait for submttal of supporting
evi dence before sending the formto OACP.

(d) I'f none of the conditions in paragraph (b) of this section
applies, the Form CA-1 or CA-2 shall be retained as a permanent record
in the Enpl oyee Medi cal Folder in accordance with the guidelines
established by the Ofice of Personnel Managenent.

Sec. 10.111 Wat should the enpl oyer do when an enpl oyee files an
initial claimfor conpensation due to disability or pernmanent
i mpai r ment ?

(a) When an enpl oyee is disabled by a work-related injury and | oses
pay for nore than three cal endar days, or has a permanent inpairnment or
serious disfigurement as described in 5 U S.C. 8107, the enpl oyer shal
furni sh the enployee with Form CA-7 for the purpose of claimng
conpensati on.

(b) If the enployee is receiving continuation of pay (COP), the
enpl oyer should give Form CA-7 to the enpl oyee by the 30th day of the
COP period and submt the formto OACP by the 40th day of the COP
period. If the enployee has not returned the formto the enployer by the
40th day of the COP period, the enployer should ask himor her to submt
it as soon as possible.

(c) Upon receipt of Form CA-7 fromthe enpl oyee, or soneone acting
on his or her behalf, the enployer shall conplete the appropriate
portions of the form As soon as possible, but no nore than five working
days after receipt fromthe enpl oyee, the enployer shall forward the
conpl eted Form CA-7 and any acconpanyi ng nedi cal report to ONCP.

Sec. 10.112 Wsat should the enpl oyer do when an enpl oyee files a claim
for continuing conpensation due to disability?

(a) If the enployee continues in a | eave-w thout-pay status due to a
work-related injury after the period of conpensation initially clainmed
on Form CA-7, the enployer shall furnish the enployee w th anot her Form
CA-7 for the purpose of clainmng continuing conpensation

(b) Upon receipt of Form CA-7 fromthe enpl oyee, or soneone acting
on his or her behalf, the enployer shall conplete the appropriate
portions of the form As soon as possible, but no nore than five working
days after receipt fromthe enpl oyee, the enployer shall forward the
conpl eted Form CA-7 and any acconpanyi ng nedi cal report to ONCP.

[63 FR 65306, Nov. 25, 1998; 63 FR 71202, Dec. 23, 1998]

Sec. 10.113 Wat should the enpl oyer do when an enpl oyee dies froma
work-related injury or disease?
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(a) The enpl oyer shall inmrediately report a death due to a worKk-
related traumatic injury or occupational disease to OMP by tel ephone,
telegram or facsimle (fax). No nore than 10 worki ng days after
notification of the death, the enployer shall conplete and send Form CA-
6 to OACP.

(b) When possible, the enmployer shall furnish a Form CA-5 or CA-5b
to all persons likely to be entitled to conpensation for death of an
enpl oyee. The enpl oyer should al so supply information about conpleting
and filing the form

(c) The enpl oyer shall pronptly transmt Form CA-5 or CA-5b to ONCP.
The enpl oyer shall also pronptly transmt to OACP any ot her claimor
paper submitted which appears to clai mconpensation on account of death.

Evi dence and Burden of Proof
Sec. 10.115 What evidence is needed to establish a clain?

Fornms CA-1, CA-2, CA-5 and CA-5b describe the basic evidence
requi red. ONMCP may send any request for additional evidence to the
claimant and to his or her representative, if any. Evidence should be
submtted in witing. The evidence submtted nust be reliable, probative
and substantial. Each claimfor conpensation nmust neet five requirenents
bef ore OANCP can accept it. These requirenents, which the enpl oyee nust
establish to nmeet his or her burden of proof, are as foll ows:

(a) The claimwas filed within the time limts specified by the
FECA,

(b) The injured person was, at the time of injury, an enpl oyee of
the United States as defined in 5 U S.C. 8101(1) and Sec. 10.5(h) of
this part;

(c) The fact that an injury, disease or death occurred

(d) The injury, disease or death occurred while the enpl oyee was in
t he performance of duty; and

(e) The nmedical condition for which conpensation or nedical benefits
is clained is causally related to the clainmed injury, disease or death.
Neither the fact that the condition manifests itself during a period of
Federal enploynent, nor the belief of the claimnt that factors of
enpl oyment caused or aggravated the condition, is sufficient in itself
to establish causal relationship.

(f) In all clains, the claimant is responsible for submtting, or
arranging for submttal of, a nedical report fromthe attendi ng
physi ci an. For wage | oss benefits, the claimnt nust al so submit nedica
evi dence showi ng that the condition clainmed is disabling. The rules for
subm tting nedical reports are found in Secs. 10.330 through 10. 333.

Sec. 10.116 What additional evidence is needed in cases based on
occupati onal di sease?

(a) The enpl oyee nmust submit the specific detailed information
descri bed on Form CA-2 and on any checklist (Form CA-35, A-H) provided by the
enpl oyer. OAMCP has devel oped these checklists to address particul ar
occupati onal di seases. The nedical report should also include the information
specified on the checklist for the particul ar di sease cl ai ned.

(b) The enpl oyer should submt the specific detailed information
descri bed on Form CA-2 and on any checklist pertaining to the clained
di sease.

Sec. 10.117 Wsat happens if, in any claim the enployer contests any of
the facts as stated by the clai mant?
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(a) An enployer who has reason to disagree with any aspect of the
claimant's report shall submt a statenent to OAMCP that specifically
describes the factual allegation or argument with which it di sagrees and
provi de evidence or argument to support its position. The enpl oyer may
i ncl ude supporting docunents such as w tness statenments, nedical reports
or records, or any other relevant information

(b) Any such statenent shall be submitted to OMCP with the notice of
traumatic injury or death, or within 30 cal endar days fromthe date
noti ce of occupational disease or death is received fromthe clai mant.

If the enployer does not submit a witten explanation to support the

di sagreenent, OACP may accept the claimant's report of injury as

est abl i shed. The enployer may not use a disagreenent with an aspect of
the claimant's report to delay forwarding the claimto OACP or to conpe
or induce the claimant to change or w thdraw the claim

Sec. 10.118 Does the enployer participate in the clains process in any
ot her way?

(a) The enployer is responsible for subnmtting to OMCP all rel evant
and probative factual and medi cal evidence in its possession, or which
it may acquire through investigation or other neans. Such evidence may
be submitted at any tine.

(b) The enpl oyer may ascertain the events surrounding an injury and
the extent of disability where it appears that an enpl oyee who all eges
total disability may be perform ng other work, or may be engaging in
activities which would indicate |less than total disability. This
authority is in addition to that given in Sec. 10.118(a). However, the
provi sions of the Privacy Act apply to any endeavor by the enployer to
ascertain the facts of the case (see Secs. 10.10 and 10.11).

(c) The enpl oyer does not have the right, except as provided in
subpart C of this part, to actively participate in the clains
adj udi cati on process.

Sec. 10.119 Wat action will OMP take with respect to information
subm tted by the enpl oyer?

ONCP wi Il consider all evidence submtted appropriately, and OACP
will informthe enpl oyee, the enployee's representative, if any, and the
enpl oyer of any action taken. \Were an enpl oyer contests a claimwthin
30 days of the initial submttal and the claimis |ater approved, OACP
will notify the enployer of the rationale for approving the claim

Sec. 10.120 May a claimant submt additional evidence?

A claimant or a person acting on his or her behalf may subnmit to
ONCP at any tine any other evidence relevant to the claim

Sec. 10.121 Wsat happens if OACP needs nore evidence fromthe clai mant?

If the claimant submits factual evidence, nedical evidence, or both,
but OACP determines that this evidence is not sufficient to neet the
burden of proof, ONCP will informthe claimnt of the additiona
evi dence needed. The claimant will be allowed at |east 30 days to submt
the evidence required. OACP is not required to notify the claimnt a
second tinme if the evidence submitted in response to its first request
is not sufficient to nmeet the burden of proof.

Decisions on Entitlenent to Benefits
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Sec. 10.125 How does ONCP determne entitlement to benefits?

(a) I'n reaching any decision with respect to FECA coverage or
entitlenment, OANCP considers the claimpresented by the clainmant, the
report by the enployer, and the results of such investigation as OACP
may deem necessary.

(b) OXCP clains staff apply the law, the regulations, and its
procedures to the facts as reported or obtai ned upon investigation. They
al so apply deci sions of the Enpl oyees' Conpensati on Appeal s Board and
adm ni strative decisions of OMP as set forth in FECA Program Menoranda

Sec. 10.126 What does the decision contain?

The deci sion shall contain findings of fact and a statenent of
reasons. It is acconpanied by information about the claimnt's appea
rights, which may include the right to a hearing, a reconsideration
and/ or a review by the Enpl oyees' Conpensation Appeal s Board. (See
subpart G of this part.)

Sec. 10.127 To whomis the decision sent?

A copy of the decision shall be mailed to the enployee's | ast known
address. If the enpl oyee has a designated representative before ONCP, a
copy of the decision will also be mailed to the representative.
Notification to either the enployee or the representative will be
consi dered notification to both. A copy of the decision will also be
sent to the enpl oyer.

Subpart G -Continuation of Pay
Sec. 10.200 Wiat is continuation of pay?

(a) For nost enpl oyees who sustain a traumatic injury, the FECA
provi des that the enpl oyer nmust continue the enployee's regul ar pay
during any periods of resulting disability, up to a maxi num of 45
cal endar days. This is called continuation of pay, or COP. The enpl oyer,
not OANCP, pays COP. Unlike wage | oss benefits, COP is subject to taxes
and all other payroll deductions that are made from regul ar i ncone.

(b) The enpl oyer must continue the pay of an enployee who is
eligible for COP, and may not require the enpl oyee to use his or her own
sick or annual |eave, unless the provisions of Secs. 10.200(c), 10.220,
or Sec. 10.222 apply. However, while continuing the enployee's pay, the
enpl oyer may controvert the enployee's COP entitlenent pending a final
determ nati on by OAMCP. OACP has the exclusive authority to determ ne
qguestions of entitlenent and all other issues relating to COP.

(c) The FECA excludes certain persons fromeligibility for COP. COP
cannot be authorized for nenbers of these excluded groups, which include
but are not limted to: persons rendering personal service to the United
States simlar to the service of a civil officer or enployee of the
United States, without pay or for nom nal pay; volunteers (for instance,
inthe Gvil Air Patrol and Peace Corps); Job Corps and Youth
Conservation Corps enrollees; individuals in work-study prograns, and
grand or petit jurors (unless otherw se Federal enpl oyees).

Eligibility for COP
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Sec. 10.205 What conditions nust be net to recei ve COP?

(a) To be eligible for COP, a person mnust:

(1) Have a "~ “traumatic injury'' as defined at Sec. 10.5(ee) which is
job-related and the cause of the disability, and/or the cause of | ost
time due to the need for nedical exam nation and treatnent;

(2) File FormCA-1 within 30 days of the date of the injury (but if
that formis not avail able, using another formwould not al one preclude
recei pt); and

(3) Begin losing time fromwork due to the traumatic injury within
45 days of the injury.

(b) OXCP may find that the enployee is not entitled to COP for other
reasons consistent with the statute (see Sec. 10.220).

Sec. 10.206 May an enpl oyee who uses |eave after an injury | ater decide
to use COP instead?

On Form CA-1, an enployee may el ect to use accumul ated sick or
annual |eave, or |eave advanced by the agency, instead of electing COP.
The enpl oyee can change the el ecti on between | eave and COP for
prospective periods at any point while eligibility for COP remains. The
enpl oyee may al so change the el ection for past periods and request COP
inlieu of |eave already taken for the sane period. In either situation
the foll owi ng provisions apply:

(a) The request must be nmade to the enployer within one year of the
date the | eave was used or the date of the witten approval of the claim
by ONCP (if witten approval is issued), whichever is later

(b) Where the enployee is otherwi se eligible, the agency shal
restore |l eave taken in lieu of any of the 45 COP days. Were any of the
45 COP days remai n unused, the agency shall continue pay prospectively.

(c) The use of |eave may not be used to delay or extend the 45-day
COP period or to otherwise affect the tine limtation as provided by 5
U S.C. 8117. Therefore, any |eave used during the period of eligibility
counts towards the 45-day maxi numentitlenent to COP.

Sec. 10.207 May an enpl oyee who returns to work, then stops work again
due to the effects of the injury, receive COP?

If the enpl oyee recovers fromdisability and returns to work, then
beconmes di sabl ed agai n and stops work, the enployer shall pay any of the
45 days of entitlenment to COP not used during the initial period of
di sability where

(a) The enpl oyee conpl etes Form CA-2a and el ects to receive regul ar
pay;

(b) OXCP did not deny the original claimfor disability;

(c) The disability recurs and the enpl oyee stops work within 45 days
of the tine the enployee first returned to work following the initial
period of disability; and

(d) Pay has not been continued for the entire 45 days.

Responsibilities
Sec. 10.210 Whiat are the enployee's responsibilities in COP cases?
An enpl oyee who sustains a traumatic injury which he or she
consi ders di sabling, or someone authorized to act on his or her behalf,

must take the follow ng actions to ensure continuing eligibility for
COP. The enpl oyee mnust:
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(a) Conplete and submt Form CA-1 to the enpl oyi ng agency as soon as
possi bl e, but no later than 30 days fromthe date the traumatic injury
occurred.

(b) Ensure that medi cal evidence supporting disability resulting
fromthe claimed traumatic injury, including a statement as to when the
enpl oyee can return to his or her date of injury job, is provided to the
enpl oyer within 10 cal endar days after filing the claimfor COP.

(c) Ensure that relevant nedical evidence is submitted to OACP, and
cooperate with OAMCP in devel oping the claim

(d) Ensure that the treating physician specifies work limtations
and provides themto the enployer and/or representatives of ONCP.

(e) Provide to the treating physician a description of any specific
alternative positions offered the enpl oyee, and ensure that the treating
physi ci an responds pronptly to the enployer and/or OACP, with an opinion
as to whether and how soon the enpl oyee could performthat or any other
speci fic position.

Sec. 10.211 Whiat are the enployer's responsibilities in COP cases?

Once the enployer learns of a traumatic injury sustained by an
enpl oyee, it shall:

(a) Provide a Form CA-1 and Form CA-16 to authorize nedical care in
accordance with Sec. 10.300. Failure to do so may nean that OACP wil |
not uphold any term nation of COP by the enpl oyer.

(b) Advise the enployee of the right to receive COP, and the need to
el ect anong COP, annual or sick |eave or |eave w thout pay, for any
period of disability.

(c) Informthe enpl oyee of any decision to controvert COP and/or
term nate pay, and the basis for doing so.

(d) Complete Form CA-1 and transmt it, along with all other
avai |l abl e pertinent information, (including the basis for any
controversion), to OANCP within 10 working days after receiving the
conpl eted formfromthe enpl oyee.

Cal cul ati on of COP
Sec. 10.215 How does OACP conpute the nunber of days of COP used?

COP is payable for a maxi num of 45 cal endar days, and every day used
is counted toward this maxi mum The follow ng rules apply:

(a) Time lost on the day or shift of the injury does not count
toward COP. (Instead, the agency must keep the enployee in a pay status
for that period);

(b) The first COP day is the first day disability begins foll ow ng
the date of injury (providing it is within the 45 days follow ng the
date of injury), except where the injury occurs before the beginning of
the work day or shift, in which case the date of injury is charged to
(00 =5

(c) Any part of a day or shift (except for the day of the injury)
counts as a full day toward the 45 cal endar day total

(d) Regul ar days off are included if COP has been used on the
regul ar work days i medi ately preceding or follow ng the regul ar day(s)
of f, and nedical evidence supports disability; and

(e) Leave used during a period when COP is otherw se payable is
counted toward the 45-day COP maxi mumas if the enpl oyee had been in a
COP status.

(f) For enployees with part-time or intermttent schedul es, al
cal endar days on whi ch nedi cal evidence indicates disability are counted
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as COP days, regardl ess of whether the enployee was or woul d have been
schedul ed to work on those days. The rate at which COP is paid for these
enpl oyees is cal cul ated according to Sec. 10.216(b).

[63 FR 65306, Nov. 25, 1998; 63 FR 71202, Dec. 23, 1998]
Sec. 10.216 How is the pay rate for COP cal cul at ed?

The enpl oyer shall cal culate COP using the period of tine and the
weekly pay rate.

(a) The pay rate for COP purposes is equal to the enployee's regul ar
““weekly'' pay (the average of the weekly pay over the preceding 52
weeks) .

(1) The pay rate excludes overtime pay, but includes other
appl i cabl e extra pay except to the extent prohibited by |aw.

(2) Changes in pay or salary (for exanple, pronotion, denotion
wi t hi n-grade increases, termnation of a tenporary detail, etc.) which
woul d have otherw se occurred during the 45-day period are to be
reflected in the weekly pay determ nation

(b) The weekly pay for COP purposes is determ ned according to the
foll ow ng formul as:

(1) For full or part-tine workers (permanent or tenporary) who work
t he sane nunber of hours each week of the year (or of the appointnent),
the weekly pay rate is the hourly pay rate (A) in effect on the date of
injury multiplied by ( x ) the nunber of hours worked each week (B): A
x B = Wekly Pay Rate.

(2) For part-tine workers (permanent or tenporary) who do not work
the sanme nunber of hours each week, but who do work each week of the
year (or period of appointnent), the weekly pay rate is an average of
t he weekly earnings, established by dividing (<divide>) the total
ear ni ngs (excluding overtinme) fromthe year i medi ately preceding the
injury (A by the nunber of weeks (or partial weeks) worked in that year
(B): A <divide> B = Wekly Pay Rate.

(3) For intermttent and seasonal workers, whether pernmanent or
tenmporary, who do not work either the sane nunber of hours or every week
of the year (or period of appointnent), the weekly pay rate is the
aver age weekly earni ngs established by dividing (<divide>) the tota
earnings during the full 12-nonth period i mediately preceding the date
of injury (excluding overtine) (A), by the nunmber of weeks (or parti al
weeks) worked during that year (B) (that is, A <divide> B); or 150 tines
t he average daily wage earned in the enploynent during the days enpl oyed
within the full year imediately preceding the date of injury divided by
52 weeks, whichever is greater

[63 FR 65306, Nov. 25, 1998; 63 FR 71202, Dec. 23, 1998]

Sec. 10.217 1s COP charged if the enployee continues to work, but in a
different job that pays |ess?

If the enpl oyee cannot performthe duties of his or her regul ar
position, but instead works in another job with different duties with no
loss in pay, then COP is not chargeable. COP nust be paid and the days
count ed agai nst the 45 days authorized by | aw whenever an actua
reduction of pay results fromthe injury, including a reduction of pay
for the enpl oyee's normal admi nistrative workweek that results froma
change or dimnution in his or her duties follow ng an injury. However,
this does not include a reduction of pay that is due solely to an
enpl oyer being prohibited by law from paying extra pay to an enpl oyee
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for work he or she does not actually perform
Controversion and Term nation of COP
Sec. 10.220 Wen is an enployer not required to pay COP?

An enpl oyer shall continue the regular pay of an eligible enployee
without a break in tine for up to 45 cal endar days, except when, and
only when:

(a) The disability was not caused by a traumatic injury;

(b) The enployee is not a citizen of the United States or Canada;

(c) No witten claimwas filed within 30 days fromthe date of
injury;

(d) The injury was not reported until after enploynment has been
t er m nat ed;

(e) The injury occurred off the enploying agency's prem ses and was
otherwi se not within the performance of official duties;

(f) The injury was caused by the enployee's willful m sconduct,
intent to injure or kill hinmself or herself or another person, or was
proxi mately caused by intoxication by alcohol or illegal drugs; or

(g) Wrk did not stop until nore than 45 days followi ng the injury.

[63 FR 65306, Nov. 25, 1998; 64 FR 12684, Mar. 12, 1999]
Sec. 10.221 How is a claimfor COP controverted?

VWen the enpl oyer stops an enployee's pay for one of the reasons
cited in Sec. 10.220, the enployer nust controvert the claimfor COP on
Form CA-1, explaining in detail the basis for the refusal. The fina
determ nation on entitlenment to COP always rests w th OANCP.

Sec. 10.222 Wen may an enpl oyer term nate COP which has al ready begun?

(a) Where the enployer has continued the pay of the enployee, it may
be stopped only when at | east one of the follow ng circunstances is
present:

(1) Medical evidence which on its face supports disability due to a
work-related injury is not received within 10 cal endar days after the
claimis submtted (unless the enployer's own investigation shows
disability to exist). \Were the nedical evidence is |later provided,
however, COP shall be reinstated retroactive to the date of termnation;

(2) The medi cal evidence fromthe treating physician shows that the
enpl oyee is not disabled fromhis or her regular position

(3) Medical evidence fromthe treating physician shows that the
enpl oyee is not totally disabled, and the enpl oyee refuses a witten
of fer of a suitable alternative position which is approved by the
attendi ng physician. If OACP |later determ nes that the position was not
suitable, ONCP will direct the enployer to grant the enpl oyee COP
retroactive to the term nation date

(4) The enpl oyee returns to work with no | oss of pay;

(5) The enpl oyee's period of enploynment expires or enploynent is
otherwi se term nated (as established prior to the date of injury);

(6) ONXCP directs the enployer to stop COP; and/ or

(7) COP has been paid for 45 cal endar days.

(b) An enployer may not interrupt or stop COP to which the enpl oyee
is otherwise entitled because of a disciplinary action, unless a
prelimnary notice was issued to the enpl oyee before the date of injury
and the action beconmes final or otherw se takes effect during the COP
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peri od.

(c) An enployer cannot otherwi se stop COP unless it does so for one
of the reasons found in this section or Sec. 10.220. Where an enpl oyer
stops COP, it nust file a controversion with OANCP, setting forth the
basis on which it termnated COP, no |later than the effective date of

the term nation.
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Sec. 10.223 Are there other circunstances under which OMCP will not
aut hori ze paynment of COP?

VWhen OACP finds that an enpl oyee or his or her representative
refuses or obstructs a nedical exam nation required by ONCP, the right
to COP is suspended until the refusal or obstruction ceases. COP already
pai d or payable for the period of suspension is forfeited. If already
paid, the COP may be charged to annual or sick | eave or considered an
over paynent of pay consistent with 5 U S.C. 5584.

[[Page 27]]

Sec. 10.224 Wiat happens if OACP finds that the enpl oyee is not
entitled to COP after it has been paid?

VWhere OAMCP finds that the enployee is not entitled to COP after it
has been paid, the enpl oyee nmay chose to have the tine charged to annua
or sick |leave, or considered an overpaynment of pay under 5 U. S.C. 5584.
The enpl oyer must correct any deficiencies in COP as directed by OACP

Subpart D--Medical and Rel ated Benefits
Emer gency Medical Care

Sec. 10.300 What are the basic rules for authorizing emergency nedica
care?

(a) When an enpl oyee sustains a work-related traumatic injury that
requi res medi cal exam nation, medical treatnment, or both, the enployer
shal | authorize such exam nation and/or treatnent by issuing a Form CA-
16. This form may be used for occupational disease or illness only if
t he enpl oyer has obtained prior pernission from ONCP

(b) The enpl oyer shall issue Form CA-16 within four hours of the
clainmed injury. If the enployer gives verbal authorization for such
care, he or she should issue a Form CA-16 within 48 hours. The enpl oyer
is not required to issue a Form CA-16 nore than one week after the
occurrence of the clained injury. The enpl oyer may not authorize
exam nation or nedical or other treatnment in any case that OAMCP has
di sal | owed.

(c) Form CA-16 nust contain the full nane and address of the
qual i fied physician or qualified nedical facility authorized to provide
service. The authorizing official must sign and date the form and nust
state his or her title. Form CA-16 authorizes treatnment for 60 days from
the date of issuance, unless OACP terminates the authorization sooner

(d) The enpl oyer should advi se the enpl oyee of the right to his or
her initial choice of physician. The enpl oyer shall allow the enpl oyee
to select a qualified physician, after advising himor her of those
physi ci ans excl uded under subpart | of this part. The physician may be
in private practice, including a health maintenance organization (HVO,
or enpl oyed by a Federal agency such as the Departnment of the Arny,
Navy, Air Force, or Veterans Affairs. Any qualified physician may
provide initial treatnment of a work-related injury in an emergency. See
al so Sec. 10.825(b).

Sec. 10.301 My the physician designated on Form CA-16 refer the
enpl oyee to anot her nedical specialist or nmedical facility?

The physici an desi gnated on Form CA-16 may refer the enpl oyee for
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further exam nation, testing, or nmedical care. ONCP will pay this
physician or facility's bill on the authority of Form CA-16. The
enpl oyer shoul d not issue a second Form CA- 16.

Sec. 10.302 Should the enployer authorize nedical care if he or she
doubts that the injury occurred, or that it is work-rel ated?

If the enployer doubts that the injury occurred, or that it is work-
rel ated, he or she should authorize nedical care by conpleting Form CA-
16 and checki ng bl ock 6B of the form If the nmedical and factua
evi dence sent to OAMCP shows that the condition treated i s not work-
related, ONCP will notify the enpl oyee, the enployer, and the physician
or hospital that OMCP will not authorize paynment for any further
treat nent.

Sec. 10.303 Should the enployer use a Form CA-16 to authorize nedica
testing when an enpl oyee is exposed to a workpl ace hazard j ust
once?

(a) Sinple exposure to a workplace hazard, such as an infectious
agent, does not constitute a work-related injury entitling an enpl oyee
to nedical treatnent under the FECA. The enpl oyer therefore should not
use a Form CA-16 to authorize nedical testing for an enpl oyee who has
nmerely been exposed to a workpl ace hazard, unless the enpl oyee has
sustained an identifiable injury or nmedical condition as a result of
that exposure. OACP will authorize preventive treatnment only under
certain well-defined circunstances (see Sec. 10.313).

(b) Enpl oyers may be required under other statutes or regulations to
provide their enployees with medical testing and/ or other services in
situations described in paragraph (a) of this section. For exanple,
regul ati ons i ssued by the Cccupational Safety and Heal th Admi ni stration
at 29 CFR chapter XVIIl require enployers to provide their enployees with
medi cal consultations and/or exam nati ons when they either exhibit
synpt ons consistent with exposure to a workpl ace hazard, or when an
identifiable event such as a spill, leak or explosion occurs and results
in the likelihood of exposure to a workplace hazard. In addition, 5
U S.C. 7901 authorizes enployers to establish health prograns whose
staff can performtests for workpl ace hazards, counsel enpl oyees for
exposure or feared exposure to such hazards, and provide health care
screeni ng and ot her associ ated services.

Sec. 10.304 Are there any exceptions to these procedures for obtaining
nmedi cal care?

In cases invol ving emergencies or unusual circunstances, OANCP may
aut horize treatnment in a manner other than as stated in this subpart.

Medi cal Treatnment and Rel ated | ssues
Sec. 10.310 Whiat are the basic rules for obtaining nmedical care?

(a) The enployee is entitled to receive all nedical services,
appl i ances or supplies which a qualified physician prescribes or
recommends and whi ch OACP considers necessary to treat the work-rel ated
injury. The enpl oyee need not be disabled to receive such treatnment. |f
there is any doubt as to whether a specific service, appliance or supply
is necessary to treat the work-related injury, the enpl oyee should
consult OACP prior to obtaining it.
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(b) Any qualified physician or qualified hospital may provide such
servi ces, appliances and supplies. A qualified provider of medica
support services may al so furnish appropriate services, appliances, and
supplies. OACP may apply a test of cost-effectiveness to appliances and
supplies. Wth respect to prescribed nedications, OXP may require the
use of generic equival ents where they are avail abl e.

Sec. 10.311 Whiat are the special rules for the services of
chi ropractors?

(a) The services of chiropractors that may be reinbursed are limted
by the FECA to treatnent to correct a spinal subluxation. The costs of
physical and related | aboratory tests perforned by or required by a
chiropractor to diagnose such a subluxation are al so payabl e.

(b) I'n accordance with 5 U.S.C. 8101(3), a diagnosis of spina
““subluxation as denobnstrated by X-ray to exist'' nust appear in the
chiropractor's report before OACP can consider paynment of a
chiropractor's bill

(c) Achiropractor may interpret his or her x-rays to the sanme
extent as any other physician. To be given any wei ght, the nedica
report nust state that x-rays support the finding of spinal subluxation
ONCP wi Il not necessarily require submttal of the x-ray, or a report of
the x-ray, but the report nmust be avail able for submttal on request.

(d) A chiropractor may al so provide services in the nature of
physi cal therapy under the direction of a qualified physician

Sec. 10.312 Wiat are the special rules for the services of clinical
psychol ogi st s?

A clinical psychol ogist may serve as a physician only within the
scope of his or her practice as defined by State |law. Therefore, a
clinical psychologist may not serve as a physician for conditions that
i ncl ude a physical conponent unless the applicable State | aw al |l ows
clinical psychologists to treat physical conditions. A clinica
psychol ogi st may al so performtesting, evaluation and ot her services
under the direction of a qualified physician

Sec. 10.313 WII OMNP pay for preventive treatnment?

The FECA does not authorize paynent for preventive nmeasures such as
vacci nes and inocul ations, and in general, preventive treatnment may be a
responsibility of the enploying agency under the provisions of 5 U S.C
7901

(see Sec. 10.303). However, OACP can authorize treatnent for the
foll owi ng conditions, even though such treatnment is designed, in part,
to prevent further injury:

(a) Conplications of preventive nmeasures which are provided or
sponsored by the agency, such as an adverse reaction to prophylactic
i mruni zat i on.

(b) Actual or probable exposure to a known contam nant due to an
injury, thereby requiring di sease-specific measures against infection
Exanpl es include the provision of tetanus antitoxin or booster toxoid
i njections for puncture wounds; adm nistration of rabies vaccine for a
bite froma rabid or potentially rabid animal; or appropriate neasures
wher e exposure to human i mmunodefici ency virus (H V) has occurred.

(c) Conversion of tuberculin reaction fromnegative to positive
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foll owi ng exposure to tuberculosis in the performance of duty. In this
situation, the appropriate therapy may be authori zed.

(d) Where injury to one eye has resulted in | oss of vision, periodic
exam nation of the uninjured eye to detect possible synpathetic
i nvol venent of the uninjured eye at an early stage.

Sec. 10.314 WII OMNP pay for the services of an attendant?

Yes, OACP will pay for the services of an attendant up to a maxi num
of $1,500 per nonth, where the need for such services has been nedically
docunented. In the exercise of the discretion afforded by 5 U S. C
8111(a), the Director has determ ned that, except where paynents were
bei ng made prior to January 4, 1999, direct paynents to the claimant to
cover such services will no | onger be nade. Rather, the cost of
provi ding attendant services will be paid under section 8103 of the Act,
and nmedical bills for these services will be considered under
Sec. 10.801. This decision is based on the follow ng factors:

(a) The additional paynments authorized under section 8111(a) should
not be necessary since OMCP will authorize paynent for personal care
services under 5 U S. C. 8103, whether or not such care includes nedica
services, so long as the personal care services have been determ ned to

be medically necessary and are provided by a hone health aide, |icensed
practical nurse, or simlarly trained individual
(b) A home health aide, licensed practical nurse, or simlarly

trained individual is better able to provide quality personal care
servi ces, including assistance in feeding, bathing, and using the
toilet. In the past, provision of supplenental conpensation directly to
i njured enpl oyees may have encouraged famly nmenbers to take on these
responsibilities even though they may not have been trained to provide
such services. By paying for the services under section 8103, OACP can
better determ ne whether the services provided are necessary and/ or
adequate to neet the needs of the injured enployee. In addition, a
systemrequiring the personal care provider to submt a bill to OAXCP,
where the anount billed will be subject to OMP' s fee schedule, wll
result in greater fiscal accountability.

Sec. 10.315 WII OMNP pay for transportation to obtain nedica
treat ment ?

The enployee is entitled to rei nbursenent of reasonabl e and
necessary expenses, including transportation needed to obtain authorized
medi cal services, appliances or supplies. To determ ne what is a
reasonabl e di stance to travel, OMP will consider the availability of
services, the enployee's condition, and the nmeans of transportation
Cenerally, 25 miles fromthe place of injury, the work site, or the
enpl oyee's home, is considered a reasonable distance to travel. The
standard form desi gnated for Federal enployees to claimtravel expenses
shoul d be used to seek reinbursenent under this section

Sec. 10.316 After selecting a treating physician, nmay an enpl oyee
choose to be treated by another physician instead?

(a) When the physician originally selected to provide treatnent for
a work-related injury refers the enployee to a specialist for further
medi cal care, the enpl oyee need not consult OANCP for approval. In al
ot her instances, however, the enployee nmust submt a witten request to
ONCP with his or her reasons for desiring a change of physician

(b) OXCP will approve the request if it determ nes that the reasons
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submtted are sufficient. Requests that are often approved include those
for transfer of care froma general practitioner to a physician who
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specializes in treating conditions |ike the work-rel ated one, or the
need for a new physician when an enpl oyee has noved. The enpl oyer may
not authorize a change of physicians.

Directed Medical Exam nations

Sec. 10.320 Can OACP require an enpl oyee to be exam ned by anot her
physi ci an?

ONCP sonetimes needs a second opinion froma nedical specialist. The
enpl oyee nust submit to exam nation by a qualified physician as often
and at such tines and pl aces as OANCP consi ders reasonably necessary. The
enpl oyee may have a qualified physician, paid by himor her, present at
such exam nation. However, the enployee is not entitled to have anyone
el se present at the exam nation unless OMCP deci des that exceptiona
ci rcunst ances exist. For exanple, where a hearing-inpaired enpl oyee
needs an interpreter, the presence of an interpreter would be all owed.

Al so, OMCP may send a case file for second opinion review where actual
exam nation is not needed, or where the enpl oyee is deceased.

Sec. 10.321 Wat happens if the opinion of the physician selected by
ONCP differs fromthe opinion of the physician selected by the
enpl oyee?

(a) I'f one medi cal opinion holds nore probative value, ONCP wil|l
base its determnation of entitlenent on that nedical conclusion (see
Sec. 10.502). A difference in nedical opinion sufficient to be
considered a conflict occurs when two reports of virtually equal weight
and rational e reach opposing concl usi ons (see Janes P. Roberts, 31 ECAB
1010 (1980)).

(b) If a conflict exists between the medi cal opinion of the
enpl oyee' s physician and the nedi cal opinion of either a second opinion
physi ci an or an OAMCP nedi cal adviser or consultant, OAMP shall appoint a
third physician to nake an exam nation (see Sec. 10.502). This is called
a referee exam nation. OMCP will select a physician who is qualified in
t he appropriate specialty and who has had no prior connection with the
case. The enployee is not entitled to have anyone present at the
exam nation unl ess ONCP deci des that exceptional circunstances exist.

For exanple, where a hearing-inpaired enpl oyee needs an interpreter, the
presence of an interpreter would be allowed. Al so, a case file may be
sent for referee nedical review where there is no need for an actua

exam nation, or where the enployee is deceased.

Sec. 10.322 Wio pays for second opinion and referee exam nati ons?

ONCP wi || pay second opinion and referee nedical specialists
directly. OMCP will reinburse the enployee all necessary and reasonabl e
expenses incident to such an exam nation, including transportation costs
and actual wages lost for the tinme needed to submt to an exam nation
requi red by OANCP.

Sec. 10.323 Wiat are the penalties for failing to report for or
obstructing a second opinion or referee exam nation?

If an enpl oyee refuses to submt to or in any way obstructs an
exam nation required by OAXCP, his or her right to conmpensation under the
FECA is suspended until such refusal or obstruction stops. The action of
the enpl oyee's representative is considered to be the action of the
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enpl oyee for purposes of this section. The enployee will forfeit
conpensati on ot herw se paid or payable under the FECA for the period of
the refusal or obstruction, and any conpensation already paid for that
period will be declared an overpaynent and will be subject to recovery
pursuant to 5 U S.C. 8129.

Sec. 10.324 May an enployer require an enpl oyee to undergo a physica
exam nation in connection with a work-related injury?

The enpl oyer may have authority independent of the FECA to require
t he enpl oyee to undergo a medi cal exam nation to determ ne whether he or
she neets the nedical requirenents of the position held or can perform
the duties of that position. Nothing in the FECA or in this part affects such
aut hority. However, no agency-required exam nation or related activity shal
interfere with the enployee's initial choice of physician or the provision of
any aut horized exam nation or treatnent, including the issuance of Form CA-16.

Medi cal Reports
Sec. 10.330 Wiat are the requirenents for nedical reports?

In all cases reported to OANCP, a nedical report fromthe attending
physician is required. This report should include:

(a) Dates of exam nation and treatnent;

(b) History given by the enpl oyee;

(c) Physical findings;

(d) Results of diagnostic tests;

(e) Diagnosis;

(f) Course of treatment;

(g) A description of any other conditions found but not due to the
clainmed injury;

(h) The treatnent given or reconmended for the clainmed injury;

(i) The physician's opinion, with nmedical reasons, as to causa
rel ati onshi p between the diagnosed condition(s) and the factors or
conditions of the enploynent;

(j) The extent of disability affecting the enployee's ability to
work due to the injury;

(k) The prognosis for recovery; and

(1) All other material findings.

Sec. 10.331 How and when shoul d the nedical report be submitted?

(a) Form CA-16 may be used for the initial medical report, while
Form CA-20 may be used for the initial report and for subsequent
reports, including where continued conpensation is clainmed. Use of
medi cal report forms is not required, however. The report may al so be
made in narrative formon the physician's letterhead stationery. The
report should bear the physician's signature or signature stanmp. OACP
may require an original signature on the report.

(b) The report shall be submtted directly to ONCP as soon as
possi bl e after nedical exanm nation or treatnment is received, either by
t he enpl oyee or the physician. (See also Sec. 10.210.) The enpl oyer may
request a copy of the report from OMCP. The enpl oyer shoul d use Form CA-
17 to obtain interimreports concerning the duty status of an enpl oyee
with a disabling injury.

[63 FR 65306, Nov. 25, 1998; 63 FR 71202, Dec. 23, 1998]



PS 1601. 04
9/ 11/ 2002
Attachnment C, Page 30

Sec. 10.332 Wiat additional nmedical information will OAMCP require to
support continui ng paynent of benefits?

In all cases of serious injury or disease, especially those
requiring hospital treatment or prolonged care, OANCP will request
detailed narrative reports fromthe attendi ng physician at periodic
intervals. The physician will be asked to describe continuing nedica
treatnment for the condition accepted by OMCP, a prognosis, a description
of work limtations, if any, and the physician's opinion as to the
continui ng causal relationship between the enpl oyee's condition and
factors of his or her Federal enploynent.

Sec. 10.333 Wiat additional nmedical information will OACP require to
support a claimfor a schedul e award?

To support a claimfor a schedule award, a nedical report nust
contai n accurate neasurenents of the function of the organ or nenber, in
accordance with the American Medical Association's Guides to the
Eval uati on of Permanent |npairnment. These neasurenents may include: The
actual degree of |loss of active or passive notion or deformty; the
anmount of atrophy; the decrease, if any, in strength; the disturbance of
sensation; and pain due to nerve inpairnment.

Medical Bills
Sec. 10.335 How are nedical bills submtted?

Usual |y, medical providers submit bills directly to OMP. The rul es
for submtting and paying bills are stated in subpart | of this part. An
enpl oyee cl ai m ng rei nbursenent of nedical expenses should submt an
item zed bill as described in Sec. 10.802.

Sec. 10.336 Wiat are the tinme frames for submitting bills?

To be considered for paynent, bills nust be submitted by the end of
t he cal endar year after the year when the expense was incurred, or by
the end of the cal endar year after the year when OACP first accepted the
cl aim as conpensabl e, whichever is l|ater

Sec. 10.337 |If OACP reinburses an enployee only partially for a nmedica
expense, nust the provider refund the bal ance of the anpunt
paid to the enpl oyee?

(a) The ONCP fee schedule sets maximumlimts on the anpbunts payable
for many services (see Sec. 10.805). The enployee may be only partially
rei mbursed for nedical expenses because the amount he or she paid to the
medi cal provider for a service exceeds the maxi mum al | owabl e charge set
by the OANCP fee schedul e.

(b) I'f this happens, OACP shall advise the enpl oyee of the nmaxi mum
al | owabl e charge for the service in question and of his or her
responsibility to ask the provider to refund to the enpl oyee, or credit
to the enpl oyee's account, the anount he or she paid which exceeds the
maxi mum al | owabl e charge. The provider may request reconsideration of
the fee determination as set forth in Sec. 10.812.

(c) If the provider does not refund to the enployee or credit to his
or her account the anount of noney paid in excess of the charge which
ONCP al | ows, the enpl oyee should submt documentation of the attenpt to
obtain such refund or credit to ONCP. OAMCP nay nake reasonabl e
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rei mbursenment to the enployee after reviewi ng the facts and
ci rcunst ances of the case

Subpart E--Conpensation and Rel ated Benefits
Compensation for Disability and I npairnent
Sec. 10.400 What is total disability?

(a) Permanent total disability is presuned to result fromthe |oss
of use of both hands, both arns, both feet, or both legs, or the | oss of
sight of both eyes. However, the presunption of permanent tota
disability as a result of such | oss may be rebutted by evidence to the
contrary, such as evidence of continued ability to work and to earn
wages despite the | oss.

(b) Tenporary total disability is defined as the inability to return
to the position held at the time of injury or earn equival ent wages, or
to perform other gainful enploynment, due to the work-related injury.
Except as presuned under paragraph (a) of this section, an enployee's
disability status is always considered tenporary pending return to work.

Sec. 10.401 Wen and how i s conmpensation for total disability paid?

(a) Conpensation is payabl e when the enployee starts to lose pay if
the injury causes permanent disability or if pay |loss continues for nore
than 14 cal endar days. Ot herw se, conpensation is payable on the fourth
day after pay stops. Conpensation may not be paid while an injured
enpl oyee is in a continuation of pay status or receives pay for |eave.

(b) Conpensation for total disability is payable at the rate of
66\ 2/ 3\ percent of the pay rate if the enpl oyee has no dependents, or 75
percent of the pay rate if the enpl oyee has at | east one dependent.

(" " Dependents'' are defined at 5 U. S.C. 8110(a).)

Sec. 10.402 Wiat is partial disability?

An injured enpl oyee who cannot return to the position held at the
time of injury (or earn equival ent wages) due to the work-rel ated
injury, but who is not totally disabled for all gainful enploynent, is
considered to be partially disabled.

Sec. 10.403 Wen and how i s conmpensation for partial disability paid?

(a) 5 U.S. C 8115 outlines how conpensation for partial disability
is determned. If the enpl oyee has actual earnings which fairly and
reasonably represent his or her wage-earning capacity, those earnings
may formthe basis for paynent of conpensation for partial disability.
(See Secs. 10.500 through 10.520 concerning return to work.) If the
enpl oyee' s actual earnings do not fairly and reasonably represent his or
her wage-earning capacity, or if the enployee has no actual earnings,
ONCP uses the factors stated in 5 U.S.C. 8115 to select a position which
represents his or her wage-earning capacity. However, OACP will not
secure enploynment for the enployee in the position selected for
est abl i shing a wage-earni ng capacity.

(b) Conpensation for partial disability is payable as a percentage
of the difference between the enpl oyee's pay rate for conpensation
pur poses and t he enpl oyee's wage-earning capacity. The percentage is
66\ 2/ 3\ percent of this difference if the enpl oyee has no dependents, or
75 percent of this difference if the enpl oyee has at | east one
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dependent .

(c) The formula which OAXCP uses to conpute the conpensati on payabl e
for partial disability enploys the following terns: Pay rate for
conpensati on purposes, which is defined in Sec. 10.5(s) of this part;
current pay rate, which nmeans the salary or wages for the job held at
the tine of injury at the time of the determ nation; and earnings, which
means the enpl oyee's actual earnings, or the salary or pay rate of the
position sel ected by OMCP as representing the enpl oyee's wage- earni ng
capacity.

(d) The enpl oyee's wage-earning capacity in terns of percentage is
conput ed by dividing the enpl oyee's earnings by the current pay rate.
The conparison of earnings and ““current'' pay rate for the job held at
the tine of injury need not be nmade as of the begi nning of partial
disability. OMP may use any conveni ent date for maki ng the conparison
as long as both wage rates are in effect on the date used for
conpari son.

(e) The enpl oyee's wage-earning capacity in terns of dollars is
conmputed by first multiplying the pay rate for conpensati on purposes by
t he percentage of wage-earning capacity. The resulting dollar amount is
then subtracted fromthe pay rate for conpensati on purposes to obtain
t he enpl oyee's | oss of wage-earning capacity.

Sec. 10.404 Wen and how i s conmpensation for a schedul e inpairnment
pai d?

Conpensation is provided for specified periods of time for the
per manent | oss or |oss of use of certain nenbers, organs and functions
of the body. Such loss or |oss of use is known as permanent i npairnment.
Conpensation for proportionate periods of time is payable for partial
| oss or | oss of use of each nenber, organ or function. OACP eval uates
t he degree of inpairment to schedul e nenbers, organs and functions as
defined in 5 U.S.C. 8107 according to the standards set forth in the
specified (by OMCP) edition of the American Medi cal Association's Cuides
to the Eval uation of Pernmanent | npairnent.

(a) 5 U S C 8107(c) provides a list of schedul e nenbers. Pursuant
to the authority provided by 5 U S.C. 8107(c)(22), the Secretary has
added the following organs to the conpensati on schedule for injuries
that were sustained on or after Septenber 7, 1974:

Menber Weeks
Breast (0Ne) . ... ... 52
Kidney (0Nne) . ... ... 156
LAl Y NX. . 160
LUNG (ONB) . ot 156
PN S, . 205
Testicle (0Ne) . .. ... 52
TONQUE. . . 160
Ovary (ONE) . .o 52
Uterus/cervix and vulva/vagina........... .. ... . ... 205

(b) Conpensation for schedule awards is payable at 66\2/3\ percent
of the enpl oyee's pay, or 75 percent of the pay when the enpl oyee has at
| east one dependent.

(c) The period of conpensation payable under 5 U S.C. 8107(c) shal
be reduced by the period of conpensation paid or payable under the
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schedule for an earlier injury if:

(1) Conpensation in both cases is for inpairnent of the sanme nmenber
or function or different parts of the sane nenber or function, or for
di sfigurenent; and

(2) ONXCP finds that conpensation payable for the later inpairnment in
whole or in part would duplicate the conpensation payable for the pre-
exi sting inpairment.

(d) Conpensation not to exceed $3,500 nay be paid for serious
di sfigurenent of the face, head or neck which is likely to handicap a
person in securing or maintaining enpl oynment.

Sec. 10.405 Wio is considered a dependent in a claimbased on
disability or inpairnent?

(a) Dependents include a wife or husband; an unmarried child under
18 years of age; an unmarried child over 18 who is incapable of self-
support; a student, until he or she reaches 23 years of age or conpletes
four years of school beyond the high school |evel; or a wholly dependent
parent.

(b) Augnented compensation payable for an unmarried child, which
woul d ot herwi se term nate when the child reached the age of 18, may be
continued while the child is a student as defined in 5 U S.C 8101(17).

Sec. 10.406 Wiat are the maxi num and m ni mumrates of conpensation in
disability cases?

(a) Conmpensation for total or partial disability may not exceed 75
percent of the basic nonthly pay of the highest step of grade 15 of the
Ceneral Schedul e. (Basic nonthly pay does not include locality
adjustnents.) However, this [imt does not apply to disability sustained
in the performance of duty which was due to an assault which occurred
during an attenpted assassi nation of a Federal official described under
10 U. S.C. 351(a) or 1751(a).

(b) Conpensation for total disability may not be |ess than 75
percent of the basic nmonthly pay of the first step of grade 2 of the
Ceneral Schedul e or actual pay, whichever is less. (Basic nmonthly pay
does not include locality adjustnents.)

Conpensation for Death

Sec. 10.410 Wwo is entitled to conmpensation in case of death, and what
are the rates of conpensation payable in death cases?

(a) If there is no child entitled to conpensation, the enployee's
surviving spouse will receive conpensation equal to 50 percent of the
enpl oyee's nmonthly pay until death or remarriage before reachi ng age 55.
Upon renmarri age, the surviving spouse will be paid a lunp sumequal to
24 times the nonthly conpensation paynent (excluding conpensation
payabl e on account of another individual) to which the surviving spouse
was entitled imediately before the remarriage. If remarriage occurs at
age 55 or older, the |lunp-sum paynent will not be paid and conpensation
wi Il continue until death.

(b) If there is a child entitled to conpensation, the conpensation
for the surviving spouse will equal 45 percent of the enployee's nonthly
pay plus 15 percent for each child, but the total percentage may not
exceed 75 percent.

(c) If there is a child entit

le
spouse, conpensation for one child

to conpensati on and no surviving
[l

d
wi equal 40 percent of the
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enpl oyee's nmonthly pay. Fifteen percent will be awarded for each
additional child, not to exceed 75 percent, the total anmount to be
shared equal ly anong all children

(d) If there is no child or surviving spouse entitled to
conpensation, the parents will receive conpensation equal to 25 percent
of the enployee's nmonthly pay if one parent was wholly dependent on the
enpl oyee at the time of death and the other was not dependent to any
extent, or 20 percent each if both were wholly dependent on the
enpl oyee, or a proportionate anount in the discretion of the Director if
one or both were partially dependent on the enployee. If there is a
child or surviving spouse entitled to conpensation, the parents will
recei ve so much of the conpensation described in the precedi ng sentence
as, when added to the total percentages payable to the surviving spouse
and children, will not exceed a total of 75 percent of the enployee's
nmont hl y pay.

(e) If there is no child, surviving spouse or dependent parent
entitled to conpensation, the brothers, sisters, grandparents and
grandchildren will receive conpensation equal to 20 percent of the
enpl oyee's nmonthly pay to such dependent if one was wholly dependent on
t he enpl oyee at the tine of death; or 30 percent if nore than one was
whol |y dependent, divided anmong such dependents equally; or 10 percent
if no one was whol | y dependent but one or nore was partly dependent,

di vi ded anong such dependents equally. If there is a child, surviving
spouse or dependent parent entitled to conmpensation, the brothers,

sisters, grandparents and grandchildren will receive so nuch of the
conpensati on described in the precedi ng sentence as, when added to the tota
per cent ages payable to the children, surviving spouse and dependent parents,
will not exceed a total of 75 percent of the enployee's nonthly pay.

(f) Achild, brother, sister or grandchild may be entitled to
recei ve death benefits until death, nmarriage, or reaching age 18.
Regarding entitlement after reaching age 18, refer to Sec. 10.417 of
t hese regul ations.

Sec. 10.411 Wsat are the maxi num and m ni mrumrates of conpensation in
deat h cases?

(a) Conmpensation for death may not exceed the enpl oyee's pay or 75
percent of the basic nonthly pay of the highest step of grade 15 of the
Ceneral Schedul e, except that conpensati on may exceed the enpl oyee's
basic nmonthly pay if such excess is created by authorized cost-of-living
i ncreases. (Basic nonthly pay does not include locality adjustnents.)
However, the maximumlimt does not apply when the death occurred during
an assassination of a Federal official described under 18 U . S.C. 351(a)
or 18 U S. C. 1751(a).

(b) Conpensation for death is conmputed on a m ni nrum pay rate equa
to the basic nmonthly pay of an enployee at the first step of grade 2 of
the General Schedule. (Basic nonthly pay does not include locality
adj ustnents.)

Sec. 10.412 WII ONP pay the costs of burial and transportation of the
remai ns?

In a case accepted for death benefits, OMP will pay up to $800 for
funeral and burial expenses. When an enployee's hone is within the
United States and the enpl oyee dies outside the United States, or away
fromhome or the official duty station, an additional anmount may be paid
for transporting the remains to the enployee's hone. An additiona
amount of $200 is paid to the personal representative of the decedent



PS 1601. 04
9/ 11/ 2002
Attachnent C, Page 35

for reinmbursenment of the costs of termnating the decedent's status as
an enpl oyee of the United States.

Sec. 10.413 |If a person dies while receiving a schedule award, to whom
is the bal ance of the schedul e award payabl e?

The circunstances under which the balance of a schedul e award may be
paid to an enployee's survivors are described in 5 U S.C 8109.
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Therefore, if there is no surviving spouse or child, OMP will pay
benefits as foll ows:

(a) To the parent, or parents, wholly dependent for support on the
decedent in equal shares with any wholly dependent brother, sister
grandparent or grandchild;

(b) To the parent, or parents, partially dependent for support on
t he decedent in equal shares when there are no wholly dependent
brothers, sisters, grandparents or grandchildren (or other wholly
dependent parent); and

(c) To the parent, or parents, partially dependent upon the
decedent, 25 percent of the anount payable, shared equally, and the
remai ning 75 percent to any wholly dependent brother, sister
grandparent or grandchild (or wholly dependent parent), shared equally.

Sec. 10.414 Wiat reports of dependents are needed in death cases?

If a beneficiary is receiving conpensation benefits on account of an
enpl oyee's death, OMCP will ask himor her to conplete a report once
each year on Form CA-12. The report requires the beneficiary to note
changes in marital status and dependents. If the beneficiary fails to
submt the form (or an equivalent witten statement) wi thin 30 days of
the date of request, OACP shall suspend conpensation until the requested
formor equivalent witten statenent is received. The suspension will
i ncl ude conpensati on payable for or on behal f of another person (for
exanpl e, conpensati on payable to a wi dow on behal f of a child). Wen the
formor statenment is received, conpensation will be reinstated at the
appropriate rate retroactive to the date of suspension, provided the
beneficiary is entitled to such conpensati on

Sec. 10.415 Wat mnust a beneficiary do if the nunber of beneficiaries
decreases?

The circunstances under whi ch conpensati on on account of death shal
be term nated are described in 5 U S.C. 8133(b). A beneficiary in a
claimfor death benefits should pronptly notify OACP of any event which
woul d affect his or her entitlenent to continued conpensation. The terns
““marriage'' and “remarriage'' include comon-law narriage as recogni zed and
defined by State law in the State where the beneficiary resides. If a
beneficiary, or soneone acting on his or her behalf, receives a check
whi ch includes paynent of conpensation for any period after the date
when entitl ement ended, he or she nust pronptly return the check to
oNCP

Sec. 10.416 How does a change in the nunber of beneficiaries affect the
anount of conpensation paid to the other beneficiaries?

I f conpensation to a beneficiary is term nated, the anount of
conpensati on payable to one or nore of the remai ning beneficiaries may
be reapportioned. Simlarly, the birth of a posthunmous child may result
in a reapportionment of the amount of conpensation payable to other
beneficiaries. The parent, or someone acting on the child's behal f,
shall pronptly notify OAMCP of the birth and submit a copy of the birth
certificate.

Sec. 10.417 Wiat reports are needed when conpensati on paynments conti nue
for children over age 187

(a) Conpensation payable on behalf of a child, brother, sister, or
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grandchi l d, which would otherwi se end when the person reaches 18 years
of age, shall be continued if and for so long as he or she is not
married and is either a student as defined in 5 U S.C 8101(17), or
physically or nmentally incapable of self-support.

(b) At least twi ce each year, ONXCP will ask a beneficiary receiving
conpensati on based on the student status of a dependent to provide proof
of continuing entitlenment to such conpensation, including certification
of school enroll nment.

(c) Likewi se, at least twi ce each year, OANCP will ask a beneficiary
or legal guardian receiving conpensation based on a dependent's physica
or mental inability to support hinself or herself to submt a nedica
report verifying that the dependent's nedical condition persists and
that it continues to preclude self-support.

Adj ustments to Conpensation
Sec. 10.420 How are cost-of-living adjustnments applied?

(a) In cases of disability, a beneficiary is eligible for cost-of-
living adjustnents under 5 U.S.C. 8146a where injury-related disability
began nore than one year prior to the date the cost-of-1iving adjustnent
took effect. The enpl oyee's use of continuation of pay as provided by 5
U S.C. 8118, or of sick or annual |eave, during any part of the period
of disability does not affect the conmputation of the one-year period.

(b) Where an injury does not result in disability but conpensation
i s payabl e for permanent inpairnent of a covered nenber, organ or
function of the body, a beneficiary is eligible for cost-of-1iving
adjustnents under 5 U. S.C. 8146a where the award for such inpairnent
began nore than one year prior to the date the cost-of-living adjustnent
took effect.

(c) In cases of recurrence of disability, where the pay rate for
conpensation purposes is the pay rate at the time disability recurs, a
beneficiary is eligible for cost-of-living adjustnents under 5 U S. C
8146a where the effective date of that pay rate began nore than one year
prior to the date the cost-of l|iving adjustnment took effect.

(d) I'n cases of death, entitlenment to cost-of-living adjustnents
under 5 U S.C. 8146a begins with the first such adjustnent occurring
nore than one year after the date of death. However, if the death was
preceded by a period of injury-related disability, conpensation payable
to the survivors will be increased by the sane percentages as the cost-
of -l1iving adjustnments paid or payable to the deceased enpl oyee for the
period of disability, as well as by subsequent cost-of-living
adjustnents to which the survivors woul d otherwi se be entitled.

Sec. 10.421 May a beneficiary receive other kinds of paynments fromthe
Federal Governnment concurrently wth conpensation?

(a) 5 U S . C 8116(a) provides that a beneficiary nay not receive
wage-| oss conpensation concurrently with a Federal retirenent or survivor
annuity. The beneficiary nust elect the benefit that he or she wi shes to
receive, and the election, once nade, is revocable.

(b) An enpl oyee may receive conpensation concurrently with mlitary
retired pay, retirement pay, retainer pay or equivalent pay for service
in the Armed Forces or other uniformed services, subject to the
reduction of such pay in accordance with 5 U. S.C. 5532(b).

(c) An enpl oyee may not receive conpensation for total disability
concurrently with severance pay or separation pay. However, an enpl oyee
may concurrently receive conpensation for partial disability or
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per manent inpairment to a schedul e nmenber, organ or function with
severance pay or separation pay.

(d) Pursuant to 5 U S.C. 8116(d), a beneficiary may receive
conpensati on under the FECA for either the death or disability of an
enpl oyee concurrently with benefits under title Il of the Social
Security Act on account of the age or death of such enpl oyee. However,
this provision of the FECA al so requires OACP to reduce the anount of
any such conpensati on by the anount of any Social Security Act benefits
that are attributable to the Federal service of the enployee.

(e) To determ ne the enployee's entitlenent to conpensation, OACP
may require an enployee to submit an affidavit or statement as to the
recei pt of any Federally funded or Federally assisted benefits. If an
enpl oyee fails to submt such affidavit or statenent within 30 days of
the date of the request, his or her right to conpensation shall be
suspended until such tinme as the requested affidavit or statenent is
received. At that tine conpensation will be reinstated retroactive to
t he date of suspension provided the enployee is entitled to such
conpensati on.

Sec. 10.422 May conpensati on paynents be issued in a | unp sun?

(a) I'n exercise of the discretion afforded under 5 U S.C. 8135(a),
ONCP has determ ned that |unp-sum paynents will not be nmade to persons
entitled to wage-loss benefits (that is, those payable under 5 U S.C
8105 and 8106). Therefore, when OACP receives requests for |unp-sum
paynments for wage-loss benefits, OACP will not exercise further
discretion in the matter. This determ nation is based on severa
factors, including:

(1) The purpose of the FECA, which is to replace | ost wages;

(2) The prudence of providing wage-1oss benefits on a regul ar
recurring basis; and

(3) The high cost of the long-termborrowing that is needed to pay
out large lunp suns.

(b) However, a |unmp-sum paynent nmay be nmade to an enpl oyee entitled
to a schedul e award under 5 U. S. C. 8107 where OANCP determi nes that such
a paynment is in the enployee's best interest. Lunp-sum paynents of
schedul e awards generally will be considered in the enpl oyee's best
i nterest only where the enpl oyee does not rely upon conpensation
paynments as a substitute for | ost wages (that is, the enployee is
working or is receiving annuity paynments). An enpl oyee possesses nho
absolute right to a | unp-sum paynment of benefits payable under 5 U S. C
8107.

(c) Lunp-sum paynments to surviving spouses are addressed in 5 U S.C
8135(b) .

Sec. 10.423 May conpensati on paynents be assigned to, or attached by,
creditors?

(a) As a general rule, conpensation and clains for conpensation are
exenpt fromthe clains of private creditors. This rule does not apply to
clains submtted by Federal agencies. Further, any attenpt by a FECA
beneficiary to assign his or her claimis null and void. However,
pursuant to provisions of the Social Security Act, 42 U S.C. 659, and
regul ations issued by the Ofice of Personnel Managenent (OPM at 5 CFR
part 581, FECA benefits, including survivor's benefits, may be garni shed
to collect overdue alinony and child support paynents.

(b) Garnishment for child support and alinony may be requested by
providing a copy of the State agency or court order to the district
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of fice handling the FECA claim
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Sec. 10.424 May soneone other than the beneficiary be designated to
recei ve conpensati on payments?

A beneficiary may be incapable of nmanaging or directing the
managenent of his or her benefits because of a nental or physica
di sability, or because of |egal inconpetence, or because he or she is
under 18 years of age. In this situation, absent the appointnment of a
guardi an or other party to manage the financial affairs of the clainmant
by a court or administrative body authorized to do so, OMCP in its sole
di scretion may approve a person to serve as the representative payee for
funds due the beneficiary.

Sec. 10.425 May conpensation be clainmed for periods of restorable
| eave?

The enpl oyee may cl ai m conpensation for periods of annual and sick
| eave which are restorable in accordance with the rules of the enpl oying
agency. Forms CA-7a and CA-7b are used for this purpose.

Over paynent s
Sec. 10.430 How does OACP notify an individual of a paynent nmade?

(a) In addition to providing narrative descriptions to recipients of
benefits paid or payable, OACP includes on each periodic check a clear
i ndi cation of the period for which paynent is being made. A formis sent
to the recipient with each suppl emental check which states the date and
anount of the paynent and the period for which paynment is being nade.
For paynents sent by electronic funds transfer (EFT), a notification of
the date and anount of paynment appears on the statement fromthe
recipient's financial institution

(b) By these neans, OACP puts the recipient on notice that a paynent
was made and the anount of the paynent. If the amount received differs
fromthe anount indicated on the witten notice or bank statenent, the
reci pient is responsible for notifying OMP of the difference. Absent
affirmati ve evidence to the contrary, the beneficiary will be presuned
to have received the notice of paynent, whether mailed or transmtted
el ectronically.

Sec. 10.431 Wiat does OANCP do when an overpaynent is identified?

Bef ore seeking to recover an overpaynent or adjust benefits, OACP
wi || advise the beneficiary in witing that:

(a) The overpaynent exists, and the ampunt of overpaymnent;

(b) A prelimnary finding shows either that the individual was or
was not at fault in the creation of the overpaynent;

(c) He or she has the right to inspect and copy Governnent records
relating to the overpaynent; and

(d) He or she has the right to present evidence which challenges the
fact or anmount of the overpaynment, and/or challenges the prelimnary
finding that he or she was at fault in the creation of the overpaynent.
He or she may al so request that recovery of the overpaynent be waived.

Sec. 10.432 How can an individual present evidence to OACP in response
to a prelimnary notice of an overpaynent?

The individual may present this evidence to ONCP in witing or at a
pre-recoupnent hearing. The evidence must be presented or the hearing
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requested within 30 days of the date of the witten notice of
overpaynent. Failure to request the hearing within this 30-day tine
period shall constitute a waiver of that right.

Sec. 10.433 Under what circunmstances can OAXCP wai ve recovery of an
over paynent ?

(a) OXCP may consider waiving an overpaynment only if the individua
to whomit was nmade was not at fault in accepting or creating the
over paynent. Each recipient of conpensation benefits is responsible for
taking all reasonable neasures to ensure that paynents he or she
recei ves from ONCP are proper. The recipient nmust show good faith and
exerci se a high degree of care in reporting events which may affect
entitlenment to or the ampunt of benefits. A recipient who has done any
of the following will be found to be at fault with respect to creating
an over paynent:

(1) Made an incorrect statement as to a material fact which he or
she knew or should have known to be incorrect; or

(2) Failed to provide information which he or she knew or should
have known to be material; or

(3) Accepted a paynent which he or she knew or should have known to
be incorrect. (This provision applies only to the overpaid individual.)

(b) Whether or not OACP determ nes that an individual was at fault
with respect to the creation of an overpaynent depends on the
ci rcunst ances surroundi ng the overpaynment. The degree of care expected
may vary with the conplexity of those circunmstances and the individual's
capacity to realize that he or she is being overpaid.

Sec. 10.434 |If OANCP finds that the recipient of an overpaynent was not
at fault, what criteria are used to deci de whether to waive
recovery of it?

If OMCP finds that the recipient of an overpaynent was not at fault,
repaynent will still be required unless:

(a) Adjustnent or recovery of the overpaynent woul d defeat the
pur pose of the FECA (see Sec. 10.436), or

(b) Adjustnent or recovery of the overpaynent woul d be agai nst
equity and good consci ence (see Sec. 10.437).

Sec. 10.435 1Is an individual responsible for an overpaynent that
resulted froman error nade by OACP or anot her Government
agency?

(a) The fact that OMCP may have erred in naking the overpaynent, or
that the overpaynent may have resulted froman error by another
Gover nment agency, does not by itself relieve the individual who
recei ved the overpaynent fromliability for repaynent if the individua
al so was at fault in accepting the overpaynent.

(b) However, OAMCP may find that the individual was not at fault if
failure to report an event affecting conpensation benefits, or
acceptance of an incorrect paynent, occurred because:

(1) The individual relied on msinformation given in witing by OACP
(or by anot her Government agency which he or she had reason to believe
was connected with the adm nistration of benefits) as to the
interpretation of a pertinent provision of the FECA or its regul ations;
or

(2) OXCP erred in calculating cost-of-living increases, schedul e
award | ength and/ or percentage of inpairnent, or |oss of wage-earning
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capacity.

Sec. 10.436 Under what circunstances woul d recovery of an over payment
defeat the purpose of the FECA?

Recovery of an overpaynment will defeat the purpose of the FECA if
such recovery woul d cause hardship to a currently or fornmerly entitled
benefi ci ary because:

(a) The beneficiary fromwhom ONCP seeks recovery needs
substantially all of his or her current income (including conpensation
benefits) to neet current ordinary and necessary |iving expenses; and

(b) The beneficiary's assets do not exceed a specified amunt as
determ ned by OAXCP from data furnished by the Bureau of Labor
Statistics. A higher anpbunt is specified for a beneficiary with one or
nor e dependents.

Sec. 10.437 Under what circunstances woul d recovery of an over paynent
be agai nst equity and good consci ence?

(a) Recovery of an overpaynent is considered to be against equity
and good consci ence when any indivi dual who received an over paynent
woul d experience severe financial hardship in attenpting to repay the
debt .

(b) Recovery of an overpaynent is also considered to be agai nst
equity and good consci ence when any individual, in reliance on such
paynments or on notice that such paynents woul d be nmade, gives up a
val uabl e right or changes his or her position for the worse. In making
such a deci sion, OAMCP does not consider the individual's current ability
to repay the overpaynent.

(1) To establish that a valuable right has been relinquished, it
must be shown that the right was in fact valuable, that it cannot be
regai ned, and that the action was based chiefly or solely in reliance on
the payments or on the notice of paynment. Donations to charitable causes
or gratuitous transfers of funds to other individuals are not considered
reli nqui shnents of val uable rights.

(2) To establish that an individual's position has changed for the
worse, it nmust be shown that the decision made woul d not otherw se have
been nmade but for the receipt of benefits, and that this decision resulted in
a | oss.

Sec. 10.438 Can OACP require the individual who received the
overpaynent to submt additional financial information?

(a) The individual who received the overpaynent is responsible for
provi ding i nformation about income, expenses and assets as specified by
ONCP. This information is needed to determ ne whether or not recovery of
an overpaynment woul d defeat the purpose of the FECA, or be against
equity and good conscience. This information will also be used to
determ ne the repaynent schedule, if necessary.

(b) Failure to submt the requested information within 30 days of
the request shall result in denial of waiver, and no further request for
wai ver shall be considered until the requested information is furnished.

Sec. 10.439 Wiat is addressed at a pre-recoupnent hearing?
At a pre-recoupnent hearing, the OACP representative will consider

all issues in the claimon which a formal decision has been issued. Such
a hearing will thus fulfill OAMP s obligation to provide pre-recoupnent
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rights and a hearing under 5 U S.C. 8124(b). Pre-recoupnent hearings
shal |l be conducted in exactly the sanme manner as provided in Sec. 10.615
t hrough Sec. 10.622.

Sec. 10.440 How does OACP communicate its final decision concerning

recovery of an overpaynent, and what appeal right acconpanies
it?

(a) OXCP will send a copy of the final decision to the individua
fromwhom recovery is sought; his or her representative, if any; and the
enpl oyi ng agency.

(b) The only review of a final decision concerning an overpaynment is
to the Enpl oyees' Compensation Appeals Board. The provisions of 5 U S.C.
8124(b) (concerning hearings) and 5 U. S.C. 8128(a) (concerning
reconsi derations) do not apply to such a decision

Sec. 10.441 How are overpaynents coll ected?

(a) When an overpaynment has been made to an individual who is
entitled to further paynments, the individual shall refund to OACP the
anount of the overpaynent as soon as the error is discovered or his or
her attention is called to sanme. If no refund is made, OACP shal
decrease | ater paynments of conpensation, taking into account the
probabl e extent of future paynments, the rate of conpensation, the
financial circunstances of the individual, and any other rel evant
factors, so as to mininize any hardship. Should the individual die
before coll ection has been conpl eted, collection shall be made by
decreasing later paynents, if any, payable under the FECA with respect
to the individual's death.

(b) When an overpaynent has been made to an individual who is not
entitled to further paynments, the individual shall refund to OACP the
anmount of the overpaynent as soon as the error is discovered or his or
her attention is called to same. The overpaynent is subject to the
provi sions of the Federal Clainms Collection Act of 1966 (as anmended) and
may be reported to the Internal Revenue Service as incone. If the
i ndividual fails to make such refund, OACP may recover the same through
any avail able neans, including offset of salary, annuity benefits, or
ot her Federal paynents, including tax refunds as authorized by the Tax
Refund Offset Program or referral of the debt to a collection agency or
to the Departnment of Justice.

Subpart F--Continuing Benefits
Rul es and Evi dence

Sec. 10.500 Whsat are the basic rules governing continuing receipt of
conpensation benefits and return to work?

(a) Benefits are available only while the effects of a work-rel ated
condition continue. Conpensation for wage | oss due to disability is
avai l abl e only for any periods during which an enpl oyee's work-rel at ed
medi cal condition prevents himor her from earning the wages earned
before the work-related injury. Paynent of medical benefits is available
for all treatment necessary due to a work-rel ated nedical condition

(b) Each disabled enployee is obligated to perform such work as he
or she can, and OACP's goal is to return each di sabl ed enpl oyee to suitable
work as soon as he or she is nedically able. In determ ning what constitutes
““suitable work'' for a particular disabled enpl oyee, OACP considers the



PS 1601. 04
9/ 11/ 2002
Attachnent C, Page 44

enpl oyee's current physical limtations, whether the work is available within
t he enpl oyee's denonstrated conmuting area, the enployee's qualifications to

perform such work, and other relevant factors. (See Sec. 10.508 with respect

to the paynment of rel ocation expenses.)

Sec. 10.501 Whsat nedi cal evidence is necessary to support continuing
recei pt of conpensation benefits?

(a) The enpl oyee is responsible for providing sufficient nedica
evidence to justify paynment of any conpensati on sought.

(1) To support paynent of continuing conpensation, narrative mnmedica
evi dence nust be subnmitted whenever OACP requests it but ordinarily not
| ess than once a year. It nust contain a physician's rationalized
opi nion as to whether the specific period of alleged disability is
causally related to the enpl oyee's accepted injury or illness.

(2) The physician's opinion nust be based on the facts of the case
and the conpl ete nedical background of the enpl oyee, nust be one of
reasonabl e nmedi cal certainty and nust include objective findings in
support of its conclusions. Subjective conplaints of pain are not
sufficient, in and of thenselves, to support paynent of continuing
conpensation. Likew se, nmedical limtations based solely on the fear of
a possible future injury are also not sufficient to support paynent of
conti nui ng conpensation. See Sec. 10.330 for a fuller discussion of
nmedi cal evi dence

(b) OXCP may require any kind of non-invasive testing to determ ne
t he enpl oyee's functional capacity. Failure to undergo such testing wll
result in a suspension of benefits. In addition, OMP nmay direct the
enpl oyee to undergo a second opinion or referee exam nation in any case
it deens appropriate (see Secs. 10.320 and 10. 321).

Sec. 10.502 How does OACP eval uate evidence in support of continuing
recei pt of conpensation benefits?

In considering the nedical and factual evidence, OAXCP will weigh the
probative val ue of the attendi ng physician's report, any second opi nion
physician's report, any other medical reports, or any other evidence in
the file. If OANCP determ nes that the nedical evidence supporting one
conclusion is nore consistent, logical, and well-reasoned than evi dence
supporting a contrary conclusion, OAXCP will use the conclusion that is
supported by the weight of the medical evidence as the basis for
awar di ng or denying further benefits. If nedical reports that are
equal Iy well -reasoned support inconsistent determ nations of an issue
under consideration, OMP will direct the enployee to undergo a referee
exam nation to resolve the issue. The results of the referee exam nation
wi Il be given special weight in determ ning the issue.

Sec. 10.503 Under what circunstances nmay OACP reduce or term nate
conpensati on benefits?

Once ONCP has advi sed the enployee that it has accepted a cl ai mand
has either approved continuation of pay or paid nmedical benefits or
conpensation, benefits will not be term nated or reduced unless the
wei ght of the evidence establishes that:

(a) The disability for which conpensation was paid has ceased;

(b) The disabling condition is no |l onger causally related to the
enpl oynent ;

(c) The enployee is only partially disabled;

(d) The enpl oyee has returned to work;
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(e) The beneficiary was convicted of fraud in connection with a
cl ai munder the FECA, or the beneficiary was incarcerated based on any
fel ony conviction; or

(f) OXCP's initial decision was in error.

Return to Work--Enployer's Responsibilities
Sec. 10.505 What actions nmust the enpl oyer take?

Upon aut hori zi ng nmedi cal care, the enployer should advise the
enpl oyee in witing as soon as possible of his or her obligation to
return to work under Sec. 10.210 and as defined in this subpart. The
term "return to work'' as used in this subpart is not linmted to
returning to work at the enpl oyee's normal worksite or usual position
but may include returning to work at other |ocations and in other
positions. In general, the enployer should make all reasonable efforts
to place the enployee in his or her former or an equivalent position, in
accordance with 5 U. S. C. 8151(b)(2), if the enployee has fully recovered
after one year. The O fice of Personnel Minagenent (not OACP)
adm ni sters this provision.

(a) Where the enployer has specific alternative positions avail able
for partially disabled enpl oyees, the enployer shoul d advise the
enpl oyee in witing of the specific duties and physical requirenments of
t hose positions.

(b) Where the enployer has no specific alternative positions
avai l abl e for an enpl oyee who can performrestricted or limted duties,
t he enpl oyer shoul d advi se the enpl oyee of any accommodati ons the agency
can nake to accommodate the enployee's limtations due to the injury.

Sec. 10.506 May the enployer nonitor the enployee's nedical care?

The enpl oyer may nonitor the enpl oyee's nedical progress and duty
status by obtaining periodic nedical reports. Form CA-17 is usually
adequate for this purpose. To aid in returning an injured enpl oyee to
sui tabl e enpl oynment, the enpl oyer may al so contact the enpl oyee's
physician in witing concerning the work limtations inposed by the
effects of the injury and possible job assignments. (However, the
enpl oyer shall not contact the physician by tel ephone or through
personal visit.) Wien such contact is nmade, the enployer shall send a
copy of any such correspondence to OAXCP and t he enpl oyee, as well as a
copy of the physician's response when received. The enpl oyer nay al so
contact the enpl oyee at reasonable intervals to request periodic nmedica
reports addressing his or her ability to return to work.

Sec. 10.507 How should the enpl oyer make an offer of suitable work?

VWere the attendi ng physician or OAXCP notifies the enployer in
witing that the enployee is partially disabled (that is, the enpl oyee
can perform sone work but not return to the position held at date of
injury), the enployer should act as foll ows:

(a) If the enployee can performin a specific alternative position
avai l abl e in the agency, and the enpl oyer has advi sed the enpl oyee in
witing of the specific duties and physical requirenments, the enpl oyer
shall notify the enployee in witing imedi ately of the date of
avail ability.

(b) If the enployee can performrestricted or limted duties, the
enpl oyer shoul d determ ne whet her such duties are avail abl e or whet her
an existing job can be nodified. If so, the enployer shall advise the
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enpl oyee in witing of the duties, their physical requirenents and
avail ability.

(c) The enpl oyer nmust nmake any job offer in witing. However, the
enpl oyer may nmake a job offer verbally as long as it provides the job
offer to the enployee in witing within two business days of the verba
job offer.

(d) The offer nust include a description of the duties of the
position, the physical requirements of those duties, and the date by
whi ch the enployee is either to return to work or notify the enpl oyer of
his or her decision to accept or refuse the job offer. The enpl oyer mnust
send a conplete copy of any job offer to OMCP when it is sent to the

enpl oyee.

Sec. 10.508 My relocation expenses be paid for an enpl oyee who woul d
need to nove to accept an offer of reenploynent?

I f possible, the enployer should offer suitable reenploynment in the
| ocati on where the enployee currently resides. If this is not practical
t he enpl oyer may offer suitable reenploynent at the enpl oyee's forner
duty station or other |ocation. Where the distance between the |ocation
of the offered job and the | ocation where the enployee currently resides is at
| east 50 miles, OAMCP may pay such rel ocati on expenses as are consi dered
reasonabl e and necessary if the enpl oyee has been termnated fromthe
agency's enploynment rolls and woul d i ncur rel ocati on expenses by
accepting the offered reenpl oynent. OACP may al so pay such rel ocation
expenses when the new enployer is other than a Federal enployer. OACP
will notify the enpl oyee that relocation expenses are payable if it
makes a finding that the job is suitable. To determ ne whether a
rel ocati on expense i s reasonable and necessary, OACP shall use as a
gui de the Federal travel regulations for permanent changes of duty
station.

Sec. 10.509 If an enployee's light-duty job is elimnated due to
downsi zi ng, what is the effect on conpensation?

(a) I'n general, an enployee will not be considered to have
experi enced a conpensabl e recurrence of disability as defined in
Sec. 10.5(x) merely because his or her enployer has elimnated the
enpl oyee's light-duty position in a reduction-in-force or sone ot her
form of downsizing. When this occurs, OMCP will determ ne the enployee's
wage- earni ng capacity based on his or her actual earnings in such |ight-
duty position if this determination is appropriate on the basis that
such earnings fairly and reasonably represent the enpl oyee's wage-
earni ng capacity and such a determ nation has not al ready been made.

(b) For the purposes of this section only, a light-duty position
means a classified position to which the injured enpl oyee has been
formal |y reassigned that confornms to the established physica
limtations of the injured enployee and for which the enpl oyer has
al ready prepared a witten position description such that the position
constitutes "“regular'' Federal enploynent. In the absence of a ""light-
duty position'' as described in this paragraph, OAXCP will assune that
t he enpl oyee was instead engaged i n non-conpetitive enpl oynent which
does not represent the enployee's wage-earning capacity, i.e., work of
the type provided to injured enpl oyees who cannot ot herw se be enpl oyed
by the Federal Governnment or in any well-known branch of the genera
| abor mar ket .

Return to Wbrk--Enpl oyee's Responsibilities
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Sec. 10.515 What actions nmust the enployee take with respect to
returning to work?

(a) If an enpl oyee can resune regul ar Federal enploynent, he or she
must do so. No further conpensation for wage | oss is payable once the
enpl oyee has recovered fromthe work-related injury to the extent that
he or she can performthe duties of the position held at the tinme of
injury, or earn equival ent wages.

(b) I'f an enpl oyee cannot return to the job held at the time of
injury due to partial disability fromthe effects of the work-rel ated
i njury, but has recovered enough to perform sone type of work, he or she
must seek work. In the alternative, the enpl oyee nust accept suitable
work offered to himor her. (See Sec. 10.500 for a definition of
““suitable work''.) This work may be with the original enployer or
t hrough job placenent efforts nmade by or on behalf of ONCP.

(c) If the enployer has advised an enployee in witing that specific
alternative positions exist within the agency, the enpl oyee shal
provi de the description and physical requirenents of such alternate
positions to the attendi ng physician and ask whet her and when he or she
will be able to perform such duties.

(d) If the enployer has advised an enployee that it is willing to
acconmodate his or her work limtations, the enpl oyee shall so advise
t he attendi ng physician and ask himor her to specify the limtations
i nposed by the injury. The enpl oyee is responsible for advising the
enpl oyer imredi ately of these limtations.

(e) Fromtime to time, ONMCP nmay require the enployee to report his
or her efforts to obtain suitable enploynment, whether with the Federa
Governnment, State and | ocal Governments, or in the private sector.

Sec. 10.516 How will an enpl oyee know if OACP considers a job to be
sui t abl e?

ONCP shal | advise the enployee that it has found the offered work to
be suitable and afford the enpl oyee 30 days to accept the job or present
any reasons to counter OMCP's finding of suitability. If the enployee
presents such reasons, and OACP determ nes that the reasons are
unacceptable, it will notify the enpl oyee of that determ nation and that
he or she has 15 days in which to accept the offered work w t hout
penalty. At that point in tine, OMNP s notification need not state the
reasons for finding that the enployee's reasons are not acceptabl e.

Sec. 10.517 Wsat are the penalties for refusing to accept a suitable
job offer?

(a) 5 U S C 8106(c) provides that a partially disabled enpl oyee who
refuses to seek suitable work, or refuses to or neglects to work after
suitable work is offered to or arranged for himor her, is not entitled
to conpensation. An enpl oyee who refuses or neglects to work after
sui tabl e work has been offered or secured for himor her has the burden
to show that this refusal or failure to work was reasonabl e or
justified.

(b) After providing the two notices described in Sec. 10.516, OACP
ill termnate the enployee's entitlenent to further conpensation under
U S. C. 8105, 8106, and 8107, as provided by 5 U S.C. 8106(c)(2).
However, the enpl oyee remains entitled to nmedical benefits as provided
by 5 U.S.C. 8103.

Wi
5

Sec. 10.518 Does ONCP provide services to help enpl oyees return to
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wor k?

(a) OXCP may, in its discretion, provide vocational rehabilitation
services as authorized by 5 U.S.C. 8104. These services include
assistance fromregi stered nurses working under the direction of OACP
Among ot her things, these nurses visit the worksite, ensure that the
duties of the position do not exceed the nedical [imtations as
represented by the wei ght of nedical evidence established by OACP, and
address any problens the enpl oyee may have in adjusting to the work
setting. The nurses do not eval uate nedi cal evidence; OANCP clains staff
performthis function.

(b) Vocational rehabilitation services may al so include vocationa
eval uation, testing, training, and placenent services with either the
original enployer or a new enpl oyer, when the injured enpl oyee cannot
return to the job held at the time of injury. These services al so
i ncl ude functional capacity evaluations, which help to tailor individua
rehabilitati on prograns to enpl oyees' physical reconditioning and
behavi oral nodification needs, and hel p enpl oyees to neet the denmands of
current or potential jobs.

Sec. 10.519 Wiat action will OACP take if an enpl oyee refuses to
undergo vocational rehabilitation?

Under 5 U S.C. 8104(a), ONCP may direct a permanently disabl ed
enpl oyee to undergo vocational rehabilitation. To ensure that vocationa
rehabilitation services are available to all who mght be entitled to
benefit fromthem an injured enpl oyee who has a | oss of wage-earning
capacity shall be presuned to be "“permanently disabled,'' for purposes
of this section only, unless and until the enpl oyee proves that the
disability is not permanent. |If an enpl oyee w t hout good cause fails or
refuses to apply for, undergo, participate in, or continue to
participate in a vocational rehabilitation effort when so directed, OACP
will act as follows:

(a) Where a suitable job has been identified, OMP will reduce the
enpl oyee's future nonetary conpensation based on the anount which woul d
i kely have been his or her wage-earning capacity had he or she
under gone vocational rehabilitation. OMP will determine this amount in
accordance with the job identified through the vocational rehabilitation
pl anni ng process, which includes neetings with the OAXCP nurse and the
enpl oyer. The reduction will remain in effect until such tine as the
enpl oyee acts in good faith to conply with the direction of OACP

(b) Where a suitable job has not been identified, because the
failure or refusal occurred in the early but necessary stages of a
vocational rehabilitation effort (that is, nmeetings with the OACP nurse,
i nterviews, testing, counseling, functional capacity eval uations, and work
eval uations), OACP cannot determ ne what woul d have been the enpl oyee's
wage- ear ni ng capacity.

(c) Under the circunstances identified in paragraph (b) of this
section, in the absence of evidence to the contrary, OACP will assune
that the vocational rehabilitation effort would have resulted in a
return to work with no | oss of wage-earning capacity, and ONCP wi ||
reduce the enpl oyee's nonetary conpensation accordingly (that is, to
zero). This reduction will remain in effect until such tinme as the
enpl oyee acts in good faith to conply with the direction of OACP

Sec. 10.520 How does OACP determ ne conpensation after an enpl oyee
conpl etes a vocational rehabilitation progranf
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After conpletion of a vocational rehabilitation program OACP may
adj ust conpensation to reflect the injured worker's wage-earni ng
capacity. Actual earnings will be used if they fairly and reasonably
refl ect the earning capacity. The position determ ned to be the goal of
atraining plan is assuned to represent the enployee's earning capacity
if it is suitable and perforned in sufficient nunbers so as to be
reasonably avail abl e, whether or not the enployee is placed in such a
posi tion.

Reports of Earnings From Enpl oynent and Sel f - Enpl oynent
Sec. 10.525 Wiat information nust the enpl oyee report?

(a) An enpl oyee who is receiving conpensation for partial or tota
disability rmust advise OAMCP i mediately of any return to work, either
part-tine or full-tine. In addition, an enployee who is receiving
conpensation for partial or total disability will periodically be
required to submt a report of earnings from enploynment or self-
enpl oyment, either part-time or full-time. (See Sec. 10.5(g) for a
definition of “~“earnings''.)

(b) The enpl oyee nmust report even those earnings which do not seem
likely to affect his or her level of benefits. Many ki nds of incone,
though not all, will result in reduction of conmpensation benefits. Wile
earning incone will not necessarily result in a reduction of
conpensation, failure to report inconme may result in forfeiture of al
benefits paid during the reporting period.

Sec. 10.526 Must the enpl oyee report volunteer activities?

An enpl oyee who is receiving conpensation for partial or tota
disability is periodically required to report volunteer activity or any
ot her kind of activity which shows that the enployee is no | onger
totally disabled for work.

Sec. 10.527 Does ONCP verify reports of earnings?

To make proper determ nations of an enployee's entitlenment to
benefits, OMCP may verify the earnings reported by the enpl oyee through
a variety of means, including but not limted to conputer matches with
the Ofice of Personnel Managenent and inquiries to the Social Security
Admi ni stration. Also, OACP may perform conmputer matches with records of
State agencies, including but not linmted to workers' conpensation
adm ni strations, to determ ne whether private enployers are paying
wor kers' conpensation i nsurance prem uns for recipients of benefits
under the FECA

Sec. 10.528 Wiat action will OANCP take if the enployee fails to file a
report of activity indicating an ability to work?

OANCP periodically requires each enpl oyee who is receiving
conpensation benefits to conplete an affidavit as to any work, or
activity indicating an ability to work, which the enpl oyee has perforned
for the prior 15 nonths. If an enployee who is required to file such a
report fails to do so within 30 days of the date of the request, his or
her right to conpensation for wage |l oss under 5 U.S.C. 8105 or 8106 is
suspended until OACP receives the requested report. At that time, OANP
will reinstate conpensation retroactive to the date of suspension if the
enpl oyee remains entitled to conmpensation
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Sec. 10.529 Wiat action will OACP take if the enployee files an
i nconpl ete report?

(a) If an enpl oyee knowi ngly omits or understates any earnings or
work activity in making a report, he or she shall forfeit the right to
conpensation with respect to any period for which the report was
required. A false or evasive statenent, om ssion, conceal nent, or
m srepresentation with respect to enploynent activity or earnings in a
report may al so subject an enployee to crimnal prosecution

(b) Where the right to conpensation is forfeited, OACP shall recover
any conpensation already paid for the period of forfeiture pursuant to 5
U . S.C. 8129 and other relevant statutes.

Reports of Dependents

Sec. 10.535 How are dependents defined, and what information nmust the
enpl oyee report?

(a) Dependents in disability cases are defined in Sec. 10.405. Wile
t he enpl oyee has one or nore dependents, the enpl oyee's basic
conpensation for wage |oss or for permanent inpairment shall be
augnented as provided in 5 U S.C. 8110. (The rules for death clains are
found in Sec. 10.414.)

(b) An enpl oyee who is receiving augnented conpensati on on account
of dependents nust advise OACP i medi ately of any change in the nunber
or status of dependents. The enpl oyee should also pronptly refund to
ONCP any ampunts received on account of augnented conpensation after the
right to receive augnented conpensati on has ceased. Any difference
bet ween actual entitlenment and the anount already paid beyond the date
entitl enment ended is an overpaynment of conpensation and may be recovered
pursuant to 5 U.S.C. 8129 and ot her rel evant stat utes.

(c) An enpl oyee who is receiving augnented conpensation shall be
periodically required to submt a statenent as to any dependents, or to
subm t supporting docunents such as birth or marriage certificates or
court orders, to determne if he or she is still entitled to augnented
conpensati on.

Sec. 10.536 Wiat is the penalty for failing to submt a report of
dependent s?

If an enployee fails to submt a requested statement or supporting
docunent within 30 days of the date of the request, OAMCP wi |l suspend
his or her right to augnented conpensation until OACP receives the
requested statenent or supporting docunment. At that tine, ONCP will
rei nstate augnented conpensation retroactive to the date of suspension
provided that the enployee is entitled to receive augnmented
conpensati on.

Sec. 10.537 Wiat reports are needed when conpensati on paynments conti nue
for children over age 187

(a) Conpensation payable on behalf of a child that woul d ot herw se
end when the child reaches 18 years of age will continue if and for so
long as he or she is not married and is either a student as defined in 5
U S.C. 8101(17), or physically or nmentally incapabl e of self-support.

(b) At least twi ce each year, OANCP will ask an enpl oyee who receives
conpensati on based on the student status of a child to provide proof of
continuing entitlement to such conpensation, including certification of
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school enrollnent.

(c) Likewise, at least twi ce each year, ONCP will ask an enpl oyee
who receives conpensati on based on a child's physical or nenta
inability to support hinself or herself to submit a nedical report
verifying that the child s nmedical condition persists and that it
continues to preclude self-support.

(d) I'f an enployee fails to subnmit proof within 30 days of the date
of the request, OACP will suspend the enployee's right to conpensation
until the requested information is received. At that time ONCP w |
rei nstate conpensation retroactive to the date of suspension, provided
the enployee is entitled to such conpensati on

Reduction and Term nation of Conpensation
Sec. 10.540 Wen and how i s conmpensation reduced or term nated?

(a) Except as provided in paragraphs (b) and (c) of this section
where the evidence establishes that conpensation should be either reduced or
term nated, OMCP will provide the beneficiary with witten notice of the
proposed action and give himor her 30 days to submt rel evant evidence
or argunent to support entitlenent to continued paynent of conpensation
This notice will include a description of the reasons for the proposed
action and a copy of the specific evidence upon which OMCP is basing its
determ nati on. Payment of conpensation will continue until any evidence
or argunent submtted has been reviewed and an appropriate decision has
been issued, or until 30 days have el apsed if no additional evidence or
argunent is submtted

(b) OXCP will not provide such witten notice when the beneficiary
has no reasonabl e basis to expect that paynment of conpensation wll
continue. For exanple, when a claimhas been made for a specific period
of time and that specific period expires, no witten notice will be
given. Witten notice will also not be given when a beneficiary dies,
when OACP either reduces or term nates conpensati on upon an enpl oyee's
return to work, when OACP term nates only nedi cal benefits after a
physician indicates that further nedical treatnent is not necessary or
has ended, or when OACP denies paynment for a particul ar nedical expense.

(c) OXCP will also not provide such witten notice when conpensation
is term nated, suspended or forfeited due to one of the follow ng: A
beneficiary's conviction for fraud in connection with a clai munder the
FECA; a beneficiary's incarceration based on any felony conviction; an
enpl oyee's failure to report earnings fromenploynment or self-
enpl oynment; an enployee's failure or refusal to either continue
performng suitable work or to accept an offer of suitable work; or an
enpl oyee's refusal to undergo or obstruction of a directed nedica
exam nation or treatnment for substance abuse.

Sec. 10.541 Wsat action will OACP take after issuing witten notice of
its intention to reduce or term nate conpensation?

(a) If the beneficiary subnits evidence or argunent prior to the
i ssuance of the decision, OMP will evaluate it in light of the proposed
action and undertake such further developnment as it may deem
appropriate, if any. Evidence or argument which is repetitious,
cumul ative, or irrelevant will not require any further devel opnent. |f
t he beneficiary does not respond within 30 days of the witten notice,
ONCP wi Il issue a decision consistent with its prior notice. OANCP will
not grant any request for an extension of this 30-day period.

(b) Evidence or argunent which refutes the evidence upon which the
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proposed action was based will result in the continued paynent of
conpensation. If the beneficiary submts evidence or argument which
fails to refute the evidence upon which the proposed acti on was based
but which requires further devel opnent, OACP will not provide the
beneficiary with another notice of its proposed action upon conpletion
of such devel opnent. Once any further devel opment of the evidence is
conpleted, ONCP will either continue payment or issue a decision
consistent with its prior notice.



